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ONE VOLUME - 


1. It canvasses briefly the corporation law of the 
entire nation. 

2. It details the necessary steps through organiza- 
tion, operation and dissolution. 

3. It contains forms of option, preliminary subscrip- 
tion contracts, numerous sets of articles of incorpora- 
tion based on the structure of common, preferred, par, 
and non-par value stocks. 

4. It suggests many forms of clauses covering objects 
and purposes. 

5. It illustrates various codes of by-laws, elaborately 
prescribing the powers and duties of the officers in the 
management of the corporation. 

6. It contains a synopsis of Blue Sky Laws of each 
of the states which has adopted that class of legislation, 
| and a compilation of forms officially used by the authori- 
ties in those states. 

7. It canvasses the laws of those states permitting the 
issuance of non-par value stock and gives forms for 
appropriate clauses in the articles of incorporation cov- 
ering this feature. 

8. Stockholders’ liability and the manner of enforcing 
such liability is briefly summarized. 

9. It deals with the law covering so-called Massachu- 
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setts Trusts and contains necessary forms for the organi- 
zation and management of this rapidly developing type 
of business organization. 

10. It briefly covers the law relating to Co-operative 
Associations and Joint Stock Companies, and gives the 
necessary forms for effecting these organizations. 

11. It deals with the powers, duties and liabilities of 
officers and agents as representatives of the corporation. 

12. It covers all necessary froms governing changes 
such as change of name, place of business, extension or 
reduction of term of existence, change in number of 
directors or amount of capital stock. 

13. It briefly encompasses the law relating to foreign 
corporations, dealing with the rights and duties involved 
in doing business in other than the parent state. 

14. It contains a complete outline of corporate book- 
keeping and accounting with specific examples of typical 
entries. 

15. It includes complete sets of, minutes showing 
necessary acts in organization, including first meeting 
of incorporators, adoption of code of by-laws, first 
meeting of board of directors, application for permit 
for leave to issue and sell securities, the election of new 
officers and all other steps to and including dissolution. 
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Simplification and the Federal Tax 
on Earned Incomes 


By WILLIAM R. GREEN* 


UCH complaint has been made that the Federal 
M tax on earned incomes is too complicated and 
ought to be simplified, and there seems to be 
some basis for this complaint. The new bill which 
recently passed the House, however, made no change 
in the present law. It may be well to 
explain why nothing was done with 
this provision in the way of simplify- 
ing it, and explain, to some extent, the 
difficulties encountered when an effort 
was made in this direction. 

A report from a number of the 
collectors and an examination of such 
of the returns filed would seem to 
indicate that about 10 per cent of the 
errors made in individual income tax 
returns were in the computation of 
the tax on earned income. Many of 
the collectors and field officials recom- 
mended that the reduction on earned 
income be abolished, and that, instead, 
there be granted some slight reduc- 
tions in all the rates, which neces- 
sarily would be carried through to the 
end. This recommendation did not 
appeal to the Ways and Means Com- 
mittee for many reasons. Its effect 
would obviously be to benefit much 
more those in the higher brackets than 
those who paid the lower rates. The intention of Con- 
gress in providing for this reduction in the law of 1924 
was to benefit the wage-earners having moderate in- 
comes. If the earned income provision was abolished 
in the manner suggested, the relief of this class would 
be inconsiderable. 

Besides this, the Committee did not believe that Con- 
gress, having once recognized the principle that earned 


*Chairman of the House Ways and Means Committee and of 
the Joint Congressional Committee on Internal Revenue Taxa- 
tion. Paper by Mr. Green, read by Dr. Thomas S. Adams before 
the Fortieth Annual Meeting of the American Economic Asso- 
ciation, which met jointly with sixteen other learned societies at 
the Washington Hotel, Washington, D. C., Dec. 28, 1927 
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incomes should be entitled to an allowance, would be 
willing to abandon every argument in the way of reason 
and justice supporting it; for if there was anything 
wrong in the application of the principle, it was that it 
had not been carried further. Incomes derived from 
earnings do not have a permanent 
source like incomes derived from 
property. They will stop with the 
owner’s death. They may be greatly 
diminished by disease, and, in all 
probability, will greatly fall off or en- 
tirely cease in old age. Then, too, 
earned incomes are usually perfectly 
apparent to the collector of revenue. 
They cannot escape taxation and are 
not subject to the allowances which, 
under many circumstances, are made 
upon incomes received from property. 
These and many other reasons induced 
the Committee to retain this provi- 
sion, the principle of which has been 
adopted by Great Britain, France, 
Belgium, Italy and Spain. . 
But why, it will be asked, was not 
the law of 1924 simplified? No pro- 
vision has been more severely criti- 
cised and none, I might say, more 
unreasonably attacked than the earned 
income provision of the law of 1924. 
It must be conceded that it has its faults, but, as a rule, 
they are not those that have been criticized so severely. 
The fact is, that the difficulties connected with simpli- 
fying this tax, and the short period of time that the 
Committee had for so doing, prevented the accomplish- 
ment of what concededly is much to be desired. 
Nothing is easier than to criticize and nothing more 
difficult than to do real constructive work. So the 
world is full of critics whose accomplishments do 
not accord with their own estimate of their abilities, 
while the real constructionists are not only rare but 
far more modest. On the other hand, proper criti- 
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cism is often very useful, and, whether well founded 
or not, it is the privilege of every citizen to criticize 
the laws that Congress adopts, and, in a general 
way, to hold Congress responsible for them. So, 
also, laymen, although they would themselves admit 
they were not capable of drafting the law, have a 
right to demand that Congress make it as simple as 
possible; and when the ordinary taxpayer has so 
much difficulty with a provision as the returns 
showed, it becomes the duty of Congress to endeavor 
to find a remedy. 

On the other hand, simplicity is not the only goal. 
Any good lawyer can draw a short form for a bill, 
but it will be found, when it is applied to the mil- 
lions of different cases which arise from the differ- 
ent circumstances of the individuals who are taxed, 
that it will work out with great inequity and 
unfairness. The first income tax that was ever put 
in force in this country was levied during the Civil 
War. It was very short and very simple. Two 
pages of an ordinary law book were all that was 
required for its printing, but it came near being a 
tax on gross incomes instead of net incomes, for few 
allowances and deductions were provided. Its in- 
equality and injustice must often have been appar- 
ent, but the fate of the Nation was at stake and 
patriotic people were not disposed to contest it. 
Moreover, its rates were so low that its inequalities 
could be borne. If we applied the rates of the 
present law under similar provisions, the hardship 
and inequity which could be caused would make the 
statute unendurable. The complications of our 
present law arise, in large part, because we have 
sought to do something that has never been thought 
of in connection with any other tax. We have en- 
deavored, in framing the tax on earned incomes, to 
adjust the application of the law to the condition of 
the taxpayer with reference to his ability to pay, 
and, as far as possible, to prevent its working unjustly 
and unfairly between different individuals. We have 
all sorts of exemptions, allowances and deductions pro- 
vided for such purposes, but each and all of them have 
added greatly to the complexities of the law. These 
provisions have done much to prevent hardship, but 
they have also greatly increased the complaints that the 
law is too complicated. 


Simple Taxes Often Extremely Unjust 


The attempt to remedy the inequities of the former 
law made by the provisions in the Act of 1924 with 
reference to earned incomes. has had, in general, the 
same result as described above. Singularly enough, 
people generally do not realize that the most simple 
taxes are, as a rule, the most inequitable in their work- 
ings between the different taxpayers. The best known 
example of these is the ordinary tax on real property 
which is levied by nearly all the states of our Union. 
It has been described by many students of taxation as 
unjust and unfair in the extreme, and there is prac- 
tically no remedy, to the courts or otherwise, for the 
injustice which it effects. It makes no difference 
whether the property returns an income or not, or how 
much of the owner’s income is taken by this tax; and a 
survey of the situation among the farmers has shown 
that often from 30 to 40 per cent of the net income of 
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the farmer, including that received for the work of 
himself and his family, is taken by this tax. The 
holder of the title to real estate may have, in fact, only 
a small equity in the way of ownership, but in most 
states he‘must pay the same tax as if he owned it clear 
of incumbrance. The owner of a small home in the 
city sometimes finds that taxes for improvements, 
which benefit him in no degree, actually deprive him of 
his property entirely. Even the gasoline tax, which is 
often spoken of as the fairest kind of a tax, taxes the 
owner of a small truck which he uses for transporting 
goods or property between towns, thereby earning a 
meager livelihood in the midst of severe competition, 
as heavily as the owner of the most luxurious car 
which he has used only for pleasure purposes. Ex- 
amples of this kind could be multiplied if it were neces- 
sary. The point is that so far we have never had— 
and I doubt that we ever will. have—a tax which is 
at the same time both equitable and perfectly simple. 
Of course, it does not follow from this that our present 
law cannot be much improved. Everyone concedes 
that it can and should be, but everyone does not 
realize the difficulties that are in the way of so doing. 

The Joint Committee on Internal Revenue Taxation 
called to its aid in preparing methods of simplification 
of the income tax, a number of prominent tax experts 
and economists who to their credit served without pay. 
The result of the work of the Joint Committee, as 
aided by the Advisory Board consisting of these ex- 
perts, is embodied in the report of the Committee made 
to the Ways and Means Committee of the House and 
the Finance Committee of the Senate, and most of the 
recommendations made in this report were embodied 
in the bill which recently passed the House of Repre- 
sentatives. Although the Joint Committee was able 
only to make a start in the way of simplification of the 
income tax, one of its recommendations related to the 
provisions in regard to earned income. 


Objections to Committee Recommendations 

The plan recommended by both the Advisory Com- 
mittee and the Joint Committee was unquestionably 
much more simple than the present method of com- 
puting the allowance on earned income. It would elim- 
inate thirteen items from the return and the change 
of error in it would be correspondingly reduced. Be- 
sides this, it would be much more easily understood by 
the taxpayer. The method fixed for computing the 
deduction for earned income by the present law appears 
to the taxpayer to be entirely arbitrary, and while it 
produces substantially the correct result, he does not 
understand why it follows. Consequently, with the 
understanding that he is to be allowed the 25 per cent 
credit, he often proceeds to make the calculation in 
his own way and error results. The method proposed 
by the Joint Committee was based on giving a credit 
against net income, subject to normal and surtax, equal 
to 10 per cent of the amount of the earned income. 
It followed the present law in that the limit of the in- 
comes to which it was to be applied was fixed at 
$20,000, and, also, all incomes of less than $5,000 were 
to be considered as earned. Unfortunately, it was dis- 
covered, at the last moment, that an error had crept 
into the calculations with reference to the cost of this 
method to the Treasury, and that a much greater loss 
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would ensue than was stated in the report of the Joint 
Committee or was deemed by the Ways and Means 
Committee desirable. The greater part of this loss 
was because the plan resulted in giving a credit which 
ran all through the higher brackets of the income tax 
and lessened very considerably the amount to be paid 
by those having large incomes. At the same time, 
in many cases, it somewhat increased the amount to 
be paid. 

There was also another objection which was made in 
the Ways and Means Committee to the plan of the 
Joint Committee, and that was that while the cal- 
culation was much shorter and much more easily un- 
derstood that under the present law, the average tax- 
payer would think that his earned income allowance 
had been reduced from 25 to 10 per cent, because the 
basis of the allowance was 10 per cent of the income 
instead of 25 per cent of the tax. The main difficulty, 
however, was, from the standpoint of the Ways and 
Means Committee, finding the necessary funds to put 
the plan in operation. Some of the Committee also 
thought that after once having learned how to com- 
pute the earned income allowance under the present 
law, the taxpayers would hereafter have but little diffi- 
culty with it. I confess I have my doubts and am still 
of the opinion that this section ought to be re-written. 
However, it is retained, and in another year we will 
be able to ascertain in the returns whether the tax- 
payer has made any progress in this respect, if the 
Senate concurs. At the last moment, I proposed an- 
other plan to the Committee, which while it would not 
lower the number of calculations required as much as 
the plan submitted by the Advisory Committee, seemed 
to me to be practically fool-proof. The plan was not 
entirely of my own devising for I had been aided in 
its preparation by the members of the staff of the 
Joint Committee. It left the provisions of the present 
law with reference to income of less than $5,000 ex- 
actly as they are now. The allowance for earned 
income beyond $5,000 was to be computed in accord- 
ance with a table to be inserted in the law and in the 
form for the returns. This table fixed the amount of 
the allowance or deduction, for and on account of 
earned income above $5,000, in accordance with grad- 
uations of $400 each. The law might carry this pro- 
vision in ordinary lines instead of a table, in which 
event it would not take up much space, but, in any 
event, if printed in double columns, it would not re- 
quire very much space either in the law or in the 
returns. So much time, however, had been given to 
the consideration of the other plan that the Committee 
did not deem that there was sufficient time remaining 
for proper consideration of the plan to which I have 
last referred. The principal objection made was to 
inserting a table in the law, which seemed to be neces- 
sary as the amount of the tax credits did not increase 
evenly on account of the variations in the income tax 
rates, both normal and surtax. 

Either of the two plans suggested may form the 
basis of future action. I am not prepared at this time 
to say which may be worked out for the better, but 
so far they afford the only solutions worthy of further 
consideration which have been proposed for simpli- 
fying the earned income allowance provision. 
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Presumption That First $5,000 Is Earned 
Income Justified 


Any new plan that is suggested should, in my judg- 
ment, include the present provision with reference to 


incomes under $5,000. Although this part of the provi- 
sions of the law has been the most severely criticised 


of all, it is quite clear to me that it is absolutely neces- 
sary. To require the Bureau of Internal Revenue to 
compute, in the millions of cases of small shopkeepers 
and farmers, the precise amount that is attributable to 
incomes from capital, on the one hand, and to individ- 
ual earnings, on the other, would simply swamp the 
Treasury officials. These parties never keep any-books 
from which such calculations could be made. They 
could not make the returns for themselves nor could 
the Bureau officials make them. This provision with 
reference to incomes under $5,000 does injustice tc 
no one, and, on the whole, effectuates, although some- 
what roughly, justice by its results. It is personifica- 
tion of simplicity and the form of the return required 
on incomes of less than $5,000, which are over 2,000,- 
000 in number, is so simple that any one who under- 
stands the multiplication table can make it except in 
very unusual cases. Moreover, incomes of less than 
$5,000 are, in a large part, earned incomes. There are 
persons whose income is wholly unearned in the legal 
sense, who will get a small benefit from this provision, 
but many of these, from a point of abstract justice, are 
as much entitled to the relief given by the law as 
those who received income from their direct labors. 
I refer now to that numerous class of people who, by 
years of labor and rigid economy, have succeeded in 
saving a small sum for their old age when they are 
no longer able to work. 

The most absurd criticism that has been made 
against the law is that, in many cases of incomes less 
than $5,000, it gives a much larger reduction to the 
single man than the family man with dependents. 
These critics do not seem to have given the subject suf- 
ficient thought to observe that this situation will in- 
evitably follow from the fact that the single man 
having smaller exemptions pays a larger tax than the 
married man with his exemptions and allowances for 
dependents, and that the allowance in each case is 25 
per cent of the amount of the tax assessed. Each one 
gets this percentage of reduction, no more, no less, if 
his income is less than $5,000. 


Difficulties of Simplifying Provisions Governing 
Complex Business 


The difficulties in simplifying the earned income tax 
provision, which would seem to be a comparatively 
simple matter, illustrate the greater difficulties to be 
encountered in simplifying the more complex subjects 
involved in the law. As is said in the report of the 
Advisory Committee and the Joint Committee, “The 
complexities of the present law are due largely to 
efforts made to meet conditions previously unforeseen, 
to remove inequities, or to resolve doubts as to the 
intent of the law.” It has been proposed that a very 
simple law be prepared. As I have before stated, it 
is comparatively easy to do this, but if a simple law 
is drawn which must be supplemented by numerous 

(Continued on page 68) 








Millions Lost Through Inadequate 
Interest Payments 


By J. MARVIN HayNes* 


HIS article is a sequel to one of similar title 

written by the author which appeared in the Oc- 

tober 1926 issue of this magazine. The former 
article related primarily to interest problems in regard 
to overassessments for certain years which were ap- 
plied against additional taxes for other years. As these 
questions are now pending before the Court of Claims 
in Washington, D. C., taxpayers can expect a decision 
within the near future which will throw some light 
upon the method to be followed in computing interest 
on overassessments. 

The present article will deal with interest problems 
which arise in connection with unpaid assessments for 
additional taxes arising from income 
and profits tax returns filed under 
laws prior to the 1921 law. Asa gen- 
eral rule, the payment of these addi- 
tional taxes has been held in abey- 
ance by claims for abatement. Tax- 
payers are again urged to be as dili- 
gent as the Treasury. The Treasury 
takes every step within its power, and 
rightly so, to protect the interest of 
the Government. Taxpayers, in 
order to protect themselves, should do 
likewise. 

Contrary to the general belief, un- 
paid additional assessments arising 
from returns filed under laws prior 
to the 1921 law, bear interest from 
February 26, 1926, the date of the 
enactment of the 1926 law. This er- 
roneous belief exists, no doubt, be- 
cause of the provisions of the 1918 
law and because the Treasury De- 
partment has taken the position that 
such assessments bear interest from 
the date the collector made his first 
demand for payment. Section 250 (e) of the 1918 
law reads in part as follows: 

. . . that as to any such amount which is the subject of a 
bona fide claim for abatement . . . interest from the time the 


amount was due until the claim is decided shall be at the rate 
of one-half of one per centum per month. 


Practically the same language appears in Section 250 
(e) of the 1921 law and Section 279 (c) of the 1924 
law. The 1924 law removes any doubt about the 
meaning of the words “the amount was due” by speci- 
fically stating that interest shall be computed “from the 
date of notice and demand from the collector.” 

If a claim for abatement were rejected in full or in 
part prior to the enactment of the 1926 law, pursuant 
to the above quoted provisions, interest at six per 


’ 





*Member of the Bar of the District of Columbia and Manager 
of Washington office of the accounting firm of Lybrand, Ross 
Bros, and Montgomery. 
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centum per annum had to be paid on the addi- 
tional tax resulting from such rejection, from the 
date the collector made his first notice and de- 
mand to the date of payment. For many years 
it has been recognized that a large number of 
taxpayers had been discriminated against with 
respect to interest on additional income and profits 
taxes for years prior to 1921. This discrimination 
arose out of the change in Bureau procedure with re- 
gard to appeals from proposed additional taxes. Prior 
to the passage of the 1921 law (November 23, 1921) 
and the issuance of Treasury Decision 3269, it was con- 
trary to the policy of the Treasury to permit an appeal 
to the former Committee on Appeals 
and Review before assessment. That 
is, a proposed assessment was not 
withheld to enable the Treasury to 
fully consider the merits of a taxpay- 
er’s case. The proposed additional 
taxes were assessed and if a taxpayer 
desired to appeal, they were advised 
to file claims for abatement pending 
an appeal. The collectors were noti- 
fied by the Secretary of the Treasury 
to postpone any action looking to col- 
lection until final decision by the Com- 
mittee were handed down. (C. B. 
III, page 370, O. D. 709). This pol- 
icy no doubt was adopted to start in- 
terest running on additional assess- 
ments. The practice was prohibited 
by Section 250 (d) of the 1921 law, 
which provided for an appeal within 
the Bureau before assessment. 

In those cases where the taxpayers 
were unfortunate enough to have 
been caught by this procedure, inter- 
est on additional taxes had to be paid 
from the original date the collector made demand, even 
though the delay in payment was merely incident to an 
appeal later accorded by Congress. In those cases 
where the Commissioner did not make an assessment 
before granting the taxpayer the privilege of a complete 
hearing prior to making an assessment, the taxpayer did 
not have to pay interest on additional taxes for years 
prior to 1921, provided the assessment and payment 
were made prior to February 26, 1926, the date the 
1926 law was passed. 

Congress decided in 1926, at the suggestion of the 
Treasury Department, that interest should be computed 
on all additional taxes arising from returns filed for 
years prior to 1921 at six per centum per annum from 
the date the 1926 law was passed. This provision was 
incorporated in the law as Section 283 (d). This enact- 
ment was designed to relieve in a measure the discrim- 
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ination as to interest on additional taxes as between 
additional taxes on retutrns filed under the revenue 
acts prior to the 1921 act and those arising on returns 
filed under succeeding acts. It did not, however, touch 
the discrimination with respect to taxes assessed under 
the procedure prevailing prior to the enactment of Sec- 
tion 250 (d) of the 1921 act, as described above. As 
above pointed out, such taxpayers were required by pre- 
existing enactments to pay interest on additional taxes 
for the same years for a much longer period of time, 
having received no greater benefits from the Govern- 
ment, the tax in both cases being withheld from the 
Government for the same length of time. To relieve 
this situation and, no doubt, to avoid a constitutional 
question, Congress inserted Section 283 (h) in the 1926 
law. Congress can not require one group of taxpayers 
to pay interest for a different period from that fixed 
for another group. This would be discrimination, hence 
unconstitutional. 

Section 283 (h) reads as follows: 

Inf cases within the scope of subdivision (e), (f), or (g) in 
computing the amount which should be collected, interest upon 
the amount determined by the Commissioner, or by the decision 
of the Board which has become final, to be the amount of the 
deficiency, shall be included at the rate of 6 per centum per 
annum from the date of the enactment of this act up to the 
date of notice and demand from the collector, or, in the case 
of a waiver under subdivision (d) of section 274, to the thir- 
tieth day after the filing of such waiver or to the date of notice 
and demand whichever is the earlier. The interest provided in 
this subdivision shall be included only in cases where no other 
interest for the same period is provided by law. 

Subdivision (e) of Section 283 mentioned in Section 
283 (h), in so far as it relates to interest computations, 
reads as follows: 

If any deficiency in any income, war-profits, or excess profits 
tax imposed by the Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Revenue Act of 1921, or 
by any such Act as amended, was assessed before June 3, 1924, 
but was not paid in full before the date of the enactment of 
this Act . . the amount of the tax (whether deficiency or 
interest, penalty, or other addition to the tax) shall, except as 


provided in subdivision (h) of this section, be computed as if 
this Act had not been enacted, . . . 


Subdivisions (f) and (g) cover exactly the same 
laws as subdivision (e), but cover slightly different 
types of cases. All of these subdivisions (e, f and g) 
were enacted primarily to confirm by retroactive legis- 
lation certain decisions of the Board of Tax Appeals 
wherein it had assumed jurisdictiotn over certain defi- 
ciencies arising under the 1916, 1917, 1918 and 1921 
laws. Subdivisions (f) and (g) provide that “the com- 
putation of the tax shall be made, in the same manner 
as provided in subdivision (e) of this section.” 

It is clear from subdivision (e) that if no reference 
had been made to subdivision (h), interest computations 
would probably be made under the respective laws un- 
der which the deficiencies arose. This would mean 
that interest on unpaid assessments would be computed 
under the 1916, 1917, 1918 and 1921 laws. “These 
laws provided in effect that interest on unpaid assess- 
ments should be at the rate of 6 per cent per year from 
the date of the first notice and demand to the date of 
payment. The language of subbdivision (e) clearly 
supports this view—‘“the amount of the tax (whether 
deficiency or interest, penalty or other addition to the 
tax) shall, except as provided in subdivision (h) of this 
section, be computed as if this Act had not been en- 
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acted.” By turning to subdivision (h) we find that in 
these three classes of cases interest shall be computed 
“at the rate of 6 per centum per annum from the date 
of the enactment of this Act (February 26, 1926) up to 
the date of notice and demand.” 


The conclusion to be drawn from the foregoing is 
that subdivisions (e), (f), (g) and (h) clearly repeal 
by implication the provisions of the prior laws with 
respect to the method of computing interest on unpaid 
assessments for the years in question. 

The following quotation from the Senate Finance 
Report (69th Congress 1st Session, Senate Report No. 
52, page 33) supports the author’s views and. shows 
clearly that Congress intended that all additional taxes 
for 1916 and 1921, inclusive, should be taxed on the 
same basis, namely, from February 26, 1926: 

Under the revenue act of 1921 and the revenue act of 1924, 
as in the case of this bill, interest on a deficiency runs from the 
date prescribed for the payment of the tax up to the date of 
assessment, but in the case of the revenue acts prior to the 1921 
act no such interest was provided for. It seems to the com- 
mittee that no reason exists for this discrimination in favor of 
the taxpayers under these earlier acts, but it did not seem fair 
at this late date to equalize the situation entirely. It is there- 
fore provided in section 283 (d) that in the case of deficiencies 
under the acts prior to 1921, interest at the rate of 6 per cent 
shall begin to run on the date of the enactment of this bill up 
to the time of assessment in cases where the assessment has not 
already been made. 

It is also provided in section 283 (h) that in cases where the 
assessment was made before June 2, 1924, the interest shall 
begin to run from the date of the enactment of this bill and 
continue up to the date of notice and demand from the collector, 
which will be made after the commissioner is freed from the 
restrictions on making the collection. In certain of these cases, 
however, where notice and demand was made at the time of the 
assessment, interest has been running ever since and section 283 
(h) therefore provides that the 6 per cent interest shall not be 
collected in such cases. ; 

The author’s views are supported also by Section 
1200 (b) of the 1926 law which reads in part as 
follows: 

The parts of the Revenue Act of 1924 which are repealed by 
this Act shall (except as provided in sections 283 and 318 and 
except as otherwise specifically provided in this Act) remain in 
force for the assessment and collection of all taxes imposed by 
such Act, and for the assessment, imposition, and collection of 
all interest, penalties, or forfeitures which have accrued or may 
accrue in relation to any such taxes and for the assessment and 
collection, to the extent provided in the Revenue Act of 1924, 
of all taxes imposed by prior income, war-profits, or excess- 
profits tax acts, and for the assessment, imposition, and’ col- 
lection of all interest, penalties, or forfeitures which have 
accrued or may accrue in relation to any such taxes . . 

The phrase “except as provided in Section 283” 
emphasizes that interest computations for unpaid assess- 
ments made before June 3, 1924, for the years 1916 to 
1921, inclusive, bear interest at the rate of 6 per cent 
ver year from February 26, 1926. 
per y y 


It will be found that subdivisions (e), (f), (g) and 
(h).of Section 283 relieve certain unpaid assessments 
of interest and in other cases add additional interest 
contrary to the intention expressed by Congress. If 
additional taxes for 1921, 1922 or 1923 were assessed 
before June 3, 1924, but were not paid before the enact- 
ment of the 1926 law, interest would be computed from 
February 26, 1926. It is apparent that Congress did 
not intend this result but rather intended that all addi- 
tional taxes arising under the 1921 and subsequent laws 

(Continued on page 75) 








Federal Tax Work—Whose Job Is It? 


By GeorGE R. SHIELDS* 


RE you paying, or have you been required to pay, 
more in the way of Federal taxes than is, or was, 
your proper due under the appropriate revenue 

law, and, if so, how best and before what tribunal may 
you most readily obtain refund of the excess payment? 
These are questions that perhaps every business and 
professional man—every corporation and partnership of 
consequence in all our broad land has had, or will have 
at least some occasion to ponder. They are questions 
that no one can answer without either some fairly ex- 
pert advice or a very thorough study and understanding 
of the terms and provisions of a series of complicated 
tax laws, and even with such advice or after such study, 
the answers will possibly still be in the alternative or 
lacking in certainty; you may, or may not, have been 
paying too much, depending on how 
this or that tribunal has construed, or 
will construe, particular provisions of | 
the applicable law, and your remedy, | 
if any, is to apply to this or that tri- | 
bunal—do this or not do that, depend- | 
ing on the particular situation of facts | 
in your particular case. The taxpayer 
will generally have choice of one or 
more courses of action and his suc- 
cess or his failure will generally turn 
on the wisdom of the course elected. 

A treason, and a very good one, for 
the uncertainty as to the rights and 
remedies of income taxpayers of the 
country is to be found in the complex 
provisions of the original income tax 
law and in the numerous modifica- 
tions of such law as made by later 
acts. The meaning and effect of the 
earlier acts, if unamended, might by 
this time have been fairly clarified 
and settled by authoritative decisions 
of the courts, but the frequent 
changes, amendments, additions, and deletions embod- 
ied in later acts have left for future determination 
many important questions not possible to be raised un- 
der the earlier revenue laws. 

What is “income” and what are “profits” are ques- 
tions that to the layman—to the average business man 
—would appear to be simple. You are paid $5,000 a 
year for your services. That is your income. You 
buy goods for $1000 and sell them for $1250, the dif- 
ference is your “profit.” Simple as A,B,Cs, but what 
is “taxable” income and what are “taxable” profits as 
defined by the revenue acts of 1917, 1918, 1921, or by 
the later acts? These are different questions and it 
often requires the services of an expert to answer them 
in all but the simpler cases. In any business of conse- 
quence or complexity, only an accountant of ability and 
experience, a keen analyst of figures with a knowledge 
and understanding of what the laws define and require 
can be trusted accurately to calculate your taxable in- 
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come and to determine the tax payable thereon. No 
prudent man now-a-days should feel satisfied without 
having his income tax return prepared with the assist- 
ance of a competent accountant, versed not alone in 
analyzing figures but in all the accounting phases of 
the tax laws, for there is no dodging the conclusion that 
the calculation of income and of the taxes properly 
payable thereon, particularly of a business of some pro- 
portion, is primarily and essentially a work of account- 
ants. In particular cases and on special phases the 
advice of a lawyer may be advisable and even essential, 
but the problems involved are principally accounting 
problems. With these correctly and fairly disposed of, 
with all the facts of a given business correctly analyzed 
and fairly displayed, the remaining problems, if any, 
____—-: though of a legal character, are us- 

] ually less difficult, except as they re- 

| late to the matter of forum for solu- 
tion. It is a plain statement of a 
simple fact to say that too many tax- 
payers have trusted either to their 
own judgment or to the advice of 
ill-informed lawyers in the matter of 
preparation of income tax returns 
where what they needed, for the time- 
being, and all that they needed, was 
some thorough and accurate account- 
ing service. As will presently be 
shown, it may be added as a corollary 
that accountants too often, and at the 
cost of their clients, have attempted 
or are attempting to work wholly out 
of the range of their training when 
they undertake to present and try 

| Federal tax cases before tribunals 

exercising a judicial function and op- 

| erating under fixed rules of court 
procedure and practice. 

This article is intended as some- 
thing of a plea for better teamwork between the legal 
and accounting professions and as marking in general 
some of the limitations of action that should apply to 
each, as relates to the other, in work of this kind. 


Why Overpayments Are Made 


Payments or additional assessments of income or 
other taxes in excess of what are properly payable 
come about in one of two ways: (1) as a result of 
mistakes by the taxpayer in making out his return, or 
(2) by reason of determination by the Commissioner 
of Internal Revenue after a field audit by a revenue 
agent-or upon so-called office audit of the return that 
the tax reported and paid is inadequate. Either or both 
of such contingencies would quite generally be obvi- 
ated by complete and accurate accounting work as a 
basis for the taxpayer’s original return. The remedies 
for correcting such errors are different. 

Where an excessive payment has been made as 
a result of erroneous return made by the taxpayer, his 
remedy is to file a claim for refund of the difference 
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between the tax reported and paid and the tax prop- 
erly due plus interest on such difference. If the Com- 
missioner rejects the claim the taxpayer may still go 
to the courts—a district court of the United States in 
certain cases or to the Court of Claims in any case. 
Under a certain section of the Revised Statutes no 
court has jurisdiction of a claim for refund of taxes 
until the same has first been presented to the Commis- 
sioner of Internal Revenue. The statutes also limit 
the time within which suit may be brought. 

Where the excessive tax paid or asserted as due 
is the result of a deficiency assessment by the Com- 
missioner, the taxpayer has an election of remedy: 
(1) He may refuse to pay the additional tax assessed, 
if assessed after June 2, 1924, and within 60 days from 
date of notice of the deficiency file a petition with the 
United States Board of Tax Appeals for a redeter- 
mination by it of the tax properly to be paid, which 
redetermination under the 1926 Act is subject to re- 
view by the appropriate circuit court of appeals or the 
Court of Appeals of the District of Columbia. (2) He 
may under protest pay the tax as determined by the 
Commissioner, file claim for refund, and if the claim 
be rejected, as it usually will be, then sue in the appro- 
priate court for the refund claimed. 


Procedure Before the Board and Courts 

If the work of getting pertinent facts and figures 
assembled and in proper order is, as has been said 
above, primarily a work for accountants and to be 
done competently only by those well versed in account- 
ing matters, the work of presenting a Federal tax case 
to the Board of Tax Appeals or to the courts is just 
as certainly a work for lawyers, and it is idle to talk of 
accountants, no matter what their excellence as such, 
being able to do such work competently or to the sure 
advantage of those they represent. One might as well 
argue that an able blacksmith can do an expert cabinet 
work job or that a brickmason par excellence is quali- 
fied to build a fine frame building. Accounting is one 
thing; the practice of law is quite another. A good ac- 
countant might also be a practicing lawyer, or vice versa, 
but it is the exception where such is the case. No ac- 
countant not actively engaged in the practice of law can 
possibly have the knowledge and experience of the rules 
of law, procedure and evidence required to present 
properly and to the best advantage or to try a case in- 
volving complications of law and fact before the Board 
of Tax Appeals or before the courts. He could not 
try a case in any event in the courts unless a member 
of the court’s bar. No accountant without such knowl- 
edge and experience, if he has a proper regard for the 
interests of those for whom he acts, will, if properly 
advised, assume tasks which only a competent attorney 
should attempt to assume. He will hesitate to present 
a case before any tribunal where rules of procedure 
quite beyond his ken are followed and enforced. 

For the truth of these statements one needs only to 
study with some little care the provisions of the act 
creating the Board of Tax Appeals. It will be found 
that this Board in all essential respects is a court of 
record and proceeds strictly in accordance with the 
settled rules of practice prevailing and laws of evidence 
applied in other courts. In no sense of the word are 
the cases before the Board treated as “appeals” from 
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decisions by the Commissioner of Internal Revenue. 
Quite to the contrary, all cases are heard de novo. The 
burden is on the petitioner. His petition in the first 
instance must state his cause of action accurately and 
his proofs when presented will be limited to the mat- 
ters covered by such petition. Evidence before the 
Board must conform to all the requirements of evi- 
dence presented in any other court and no claimant or 
petitioner can expect to win unless his case is not only 
properly stated and presented but also supported by a 
preponderance of competent evidence establishing the 
material allegations. 

The matter of proper pleading no less than the mat- 
ter of competent evidence leads one into highly tech- 
nical fields in which even otherwise good lawyers 
sometimes blunder and make mistakes. Of the cases pre- 
sented to the Board of Tax Appeals a very large per- 
centage have been dismissed for lack of compliance with 
some technical requirement in one or the other of these 
behalfs, and many more have been lost because at the 
trial of the case the petitioner as represented failed to 
have and present sufficient competent evidence to sus- 
tain the necessary averments. It is no disparagement 
to say that perhaps a vast majority of the cases lost 
before the Board of Tax Appeals has been due to the 
fact that the claimant or petitioner was not represented 
by one versed in the technicalities of court procedure. 
Many accountants entirely qualified to represent claim- 
ants before the Income Tax Unit have made the griev- 
ous mistake of considering that they were qualified to 
continue such representation before the Board of Tax 
Appeals. 

The true function of an accountant in an income tax 
case before the Board of Tax Appeals or the courts is 
that of a witness for the claimant or petitioner, not as 
his attorney or agent. His job properly is to be pre- 
pared to make a showing from the books of the tax- 
payer as to the true facts. He can do this properly 
only by going on the stand as a witness under oath and 
producing the records from which his showing is made. 
His testimony, competent to the issues in this regard, 
can be elicited and developed best only by an attorney 
familiar with what the law permits and requires in this 
regard. 

Answering the question propounded in the heading, 
the reasonable answer would appear to be that in Fed- 
eral tax work both the qualified accountant and the 
reputable lawyer has his particular and more or less 
distinct field of action and there ought not to be any 
occasion for conflict between the two professions as to 
the respective duties and responsibilities of each. No 
lawyer should undertake any complicated tax problem 
except with the assistance of a qualified accountant, and 
beyond the Internal Revenue Unit, where Court pro- 
cedure and rules of evidence come into play, no ac- 
countant should attempt to usurp the functions of a 
lawyer, but should work only in conjunction and with 
the directing guidance of a competent attorney. As to 
the taxpayer himself, no one with any considerable 
business involving any complexity of accounting or 
legal problem. ought to assume to handle his tax mat- 
ters except upon the advice and with the assistance of 
both competent accountants and qualified attorneys. 

(Continued on page 71) 








Allowances for Depletion of Oil 
Properties Under the Revenue Acts 


By C. Wm. WITTMAN, JrR.* 


T WAS not until 1909 that corporations were very 
| much concerned with the intricate process of de- 

termining net income from taxation purposes ; for it 
was in that year that Congress enacted the first law 
imposing a tax upon corporate net income, although 
cleverly called a “Special Excise Tax.” 

The determination of net income became more com- 
plex when in 1913, pursuant to an amendment to the 
Federal Constitution, Congress imposed a tax upon the 
incomes of individuals and corporations. Under the 
provisions of this act and those passed subsequently, 
it has been no simple task to deter- 
mine taxable net income.- Among the 
deductions from gross income most 
- difficult to determine has been the de- 
pletion of oil properties. 


Depletion and the Return of 
Capital 

Depletion is the return of capital 
invested in natural resources ; through 
the gradual exhaustion of the quan- 
tity or units in the ground; or, in the 
words of the Treasury Department, 
“depletion is the loss _ sustained 
through the progressive removal of 
natural resources, as of mineral 
deposits.” 

In income tax procedure, the “‘capi- 
tal” to be returned is original cost, 
value at March 1, 1913, if acquired 
prior thereto, or “discovery value” 
for certain properties acquired and 
developed subsequent to February 28, 
1913. The significance of depletion 
upon these basic “capital values” will be treated later. 

In dealing with natural resources, the theory which 
properly determines the distinction between capital and 
income, is that the original capital or cost must first be 
returned before there can be income. This is effected 
by periodically charging against gross earnings certain 
amounts which ultimately will equal the original invest- 
ment at the times the natural resources are exhausted. 
The principle is well established that there is no income 
during the extraction of natural resources until after 
the pro rata investment is returned. 

There is a marked difference between depreciation 
of physical assets in a manufacturing industry and the 
depletion of natural resource properties. In the first 
instance, the assets are fixed and are used to produce 
“stock in trade,” while, in the latter case, the value of 
the natural resource possesses a mixed character, i. e., 
part fixed and part current; for here the fixed asset 
becomes current when the units are removed from the 
ground. This distinction between the two industries 
requires that serious consideration be given to the mat- 


*Certified Public Accountant: Texas, Louisiana, and California. 
Member of firm of Mattison and Davey, accountants and auditors. 
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ter of reinvesting a part, at least, of the earnings to 
provide for the replacement of extinguished assets. 

The theory of maintaining a sinking fund out of 
which obsolete or exhausted assets are replaced is well 
understood, although in actual practice the theory is 
seldom followed. There is frequent misunderstanding 
regarding the practical use of “reserves” and “funds.” 
“Reserves,” as the term is commonly used, are practi- 
cally of two kinds, i. e., operating reserves, which are 
reductions of corresponding asset accounts, the contra 
debit of which is a charge to income—reserves for de- 
pletion of cost are of this kind; sec- 
ondly, those reserves which are cre- 
ated by a charge to surplus after the 
net income of an enterprise is prop- 
erly determined. These latter re- 
serves are merely appropriations of 
surplus to prevent the payment of 
dividends until certain obligations are 
met, and consequently conserve the 
financial interests of an enterprise. 
A sinking fund is such a sum set 
aside periodically as will, together 
with the interest earned thereon, ex- 
tinguish a debt by the time it is 
due. 

Therefore the proper method of 
providing for the replacement of nat- 
ural resource properties is to set aside 
each year, or at more frequent in- 
tervals, sums equal to the “reserve for 
depletion of cost,” which sums will in 
the aggregate, together with accu- 
mulated interest, equal the amount 
required to renew the property in 
question. Under this plan only net profits, after de- 
ducting the depletion provision, can be distributed as 
dividends. In practice, however, this method is seldom 
followed, for the oil industry is found paying dividends 
from profit and from capital out of the depletion re- 
serve. Because of the peculiarity of wasting industries, 
there is nothing to prevent a corporation from paying 
dividends from capital, unless it is its by-laws, and such 
dividends are not subject to income tax in the hands of 
the shareholders. 


Depletion Under the 1909 Act 


The Act of 1909 was a special excise tax imposed 
upon the net incomes of corporations only, and en- 
deavored to define this net income as the excess of cash 
receipts over cash disbursements. It contained no 
specific authority for the deduction of depletion. 

Many oil companies assumed that the term “deprecia- 
tion,” as used in the Act of 1909, was sufficiently broad 
to be inclusive of depletion, and accordingly claimed 
depletion as a proper deduction. The Supreme Court 
of the United States decided, however, that the 1909 
Excise Law did not provide for depletion as distin- 


sha aes 


MIRO st esc teAADR AS Nd AS Pe a as SS 


~- 


Ee acshhY ron yaa a lle iy 


—_— 


et 


re 


pr 
un 
it 

th 


in 
at 
co 


i sate ROUSaes aNN 


or > 
aed Tne il ania tea anata AS 


ch i ic lal cn RI es at 


ee 


February, 1928 


guished from depreciation." This decision seemed 
rather harsh, for it denied the taxpayer deductions for 
the prorata return of his capital cost, but since the rate 
of tax was only one per cent the consequences were 
relatively unimportant. 

Depletion Under the 1913 Act 

Congress recognized the serious effect of the Su- 
preme Court’s decision denying depletion deductions 
under the 1909 Act, so when the 1913 Act was passed 
it contained provision for ‘“‘a reasonable allowance for 
the exhaustion, wear and tear of property arising out 
of its use or employment in the business, not to exceed, 
in the case of mines, five per centum of the gross value 
at the mine of the output for the year for which the 
computation is made.” 

While, in a measure, this provision corrected the 
harsh effect of the 1909 Act, its limitations were, never- 
theless, inequitable because in many instances it 
restricted, as in the case of oil wells, the depletion 
allowance to less than the actual cost of the oil pro- 
duced. The result was the taxing of not only income 
but a part of capital. For instance: if an oil property 
cost $100,000.00, with an estimated content of 1,000,000 
barrels, the depletion unit was ten cents per barrel. If 
the selling price was $1.00, the maximum allowance for 
depletion was five cents per barrel, or only fifty per 
cent of its actual cost. Here again taxpayers contested 
the constitutionality of this limitation, and again the 
Supreme Court of the United States decided that the 
depletion provisions of the 1913 Act must be enforced.’ 


Depletion Under the 1916 and 1917 Acts 

Aside from the engineers’ task of estimating the 
quantity of “oil reserves,” it was comparatively simple 
to determine the depletion sustained and allowable 
under the Acts of 1909 and 1913. But with the pas- 
sage of the 1916 and 1917 Acts this problem became 
more complex, for taxpayers were permitted to deplete 
properties acquired prior to March 1, 1913, upon the 
basis of their fair market value on that date, while the 
depletion of properties acquired subsequent to March 1, 
1913, should be based upon actual cost. 

March 1, 1913, was chosen as the date for revalua- 
tion of properties acquired prior thereto, because it was 
on February 28, 1913, that the Sixteenth Amendment 
to the Constitution became valid. The excess of March 
1, 1913, value over cost was non-taxable for the reason 
that it represented increase in capital value. This new 
provision placed a considerable burden upon the tax- 
payer because of the necessity of submitting voluminous 
and costly engineering data in substantiation of “fair 
market value at March 1, 1913.” It also required no 
small expenditure of time for the Government to check 
and verify these reports, and, as a result, the final clos- 
ing of returns was delayed. 

With the establishment of the estimated content of 
oil properties at March 1, 1913, arose the necessity for 
new accounts upon the books for the dual purpose of 
conforming the books with the returns, and to deter- 
mine the taxable status of dividends received by stock- 
holders. For instance: An individual acquired prop- 
erty prior to March 1, 1913, costing $100,000, with an 
estimated content of 500,000 barrels; the depletion unit 


1Von Baumbech v. Saraent Vand Ca. 242 T §, 503. 


2Stanton v. Baltic Mining Oo., 240 U. 8. 108. 
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is therefore twenty cents per barrel. On March 1, 1913, 
the fair market value of this property is $250,000, and 
on account of new development the oil content is 
500,000 barrels, the resultant depletion unit being fifty 
cents per barrel. Disregarding depletion of cost up to 
March 1, 1913, and assuming that 100,000 barrels of 
oil are produced in 1916 and 75,000 barrels in 1917, the 
entries for the year 1916 are as follows: 
Appreciation due to March 1, 1913, Re- 

NURRRRA ERR 22/06 Oe Psion, She ea ne $150,000.00 

Surplus from March 1, 1913, Appreciation....... $150,000.00 

For the excess of March 1, 1913, value of oil property over 
cost. Note: Cost to be used is depleted cost at March 1, 1913. 
Profit and Loss—Depletion.............. $20,000.00 
Surplus from March 1, 1913, Appreciation. 30,000.00 

Reserve for Depletion—Cost..........cccccesccees $20,000.00 

Reserve for Depletion—March 1, 1913, Apprecia- 


tion 30,000.00 

For depletion sustained in 1916 and deductible for income tax 
purposes. 

The 1917 entry, with the same explanation, is: 
Profit and Loss—Depletion............... $15,000.00 
Surplus from March 1, 1913, Appreciation 22,500.00 

Reserve for Depletion—Cost «.< oi.c cies siesisisiewo0e ccs $15,000.00 

Reserve for Depletion—March 1, 1913, Apprecia- 


NOH ocak ee ees oer ste ee cee eeececceeeees 22,500.00 
It was clearly the intention of Congress and it was 


equitable to permit taxpayers to deduct in the aggregate, 
the March 1, 1913, value of their property, for this in- 
tention was expressed in section 12 of the Revenue Act, 
of 1916, reading in part: “provided that when the 
allowance authorized shall equal the capital originally 
invested, or in case of purchase made prior to March 1, 
1913, the fair market value as of that date, no further 
allowance shall be made.” But the taxpayer will never 
have returned the full March 1, 1913, value. 

It will be recalled that the 1916 Act was the first 
revenue statute permitting deductions based upon “fair 
market value at March 1, 1913”; consequently, the de- 
pletion sustained upon this value between March 1, 
1913, and December 31, 1915, is forever lost. When 
consideration is given to the fact that an oil well usually 
produces by far the greater proportion of its content 
during the earlier years of its life, this sum may be 
substantial. Notwithstanding the fact that there is 
considerable justification for the adjustment of March 
1, 1913, value on account of this “lost depletion,” the 
Treasury Department has never permitted it. 

Depletion Under the 1918, 1921, and 1924 Acts 

Recognizing the hazards incident to the exploration, 
development and production of oil, and in order to en- 
courage production of petroleum for war purposes, 
Congress liberalized deductions for depletion in the 
1918 Act, and permitted taxpayers, in certain cases, to 
compute the depletion allowance upon “discovery 
a of new wells developed subsequent to March 1, 
1913. 

That part of the 1918 law relating to discovery de- 
pletion reads as follows: 

. . . That in the case of mines, oil and gas wells discovered 
by the taxpayer, on or after March 1, 1913, and not acquired as 
the result of purchase of a proven tract or lease, where the 
fair market value of the property is materially disproportionate 
to the cost, the depletion allowance shall be based upon the 
fair market value of the property at the date of discovery, or 
within thirty days thereafter; such reasonable allowance in all 
the above cases to be made under rules and regulations to be 


prescribed by the Commissioner, with the approval of the 
Secretary. 


ay 
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The language also indicated that Congress recog- 
nized the fact in natural resource projects, and par- 
ticularly in the oil industry, the amount of income 
earned bears no definite ‘or established relation to the 
cost of the property necessary to produce the income. 

The “discovery value” was usually determined by the 
“present value method,” which is nothing more than 
the present worth of the future expected profit from 
the discovery area. 

As under the 1916 and 1917 Acts, taxpayers were 
again required to submit a vast amount of engineering 
data to substantiate claims for depletion deductions. 
Among the principal factors to be considered were 
(1) the total number of barrels of oil to be produced 
and its average quality, (2) the expected percentage of 
extraction or recovery, (3) the probable operating life 
of the deposit in years, (4) the operating costs per bar- 
rel, exclusive of depletion and depreciation, (5) ex- 
pected average selling price per barrel during the op- 
erating life, and (6) the rate of profit commensurate 
with the risk for the particular deposit. 

A very pertinent question in connection with the ap- 
plication of discovery value was “what area is proved 
by the discovery well?’ In laying down its rules, the 
Treasury set up an unjustifiable theory that a producing 
well shall be presumed to prove that portion of a given 
sand, zone, or reservoir which is included in an area of 
160 acres (square) of land, regardless of private 
boundaries, with the mouth of the discovery well as the 
center of such square area. Therefore, if subsequently 
another well is drilled and becomes productive within 
this proven area (of 160 acres square) the taxpayer is 
not permitted to revalue the second well for depletion 
purposes, unless the tract or lease upon which the sec- 
ond well is drilled has been acquired before it became 
proven. 

The introduction of an allowance for discovery de- 
pletion into the 1918 Act required the solution of new 
problems by the accountant. In cases where long lived 
oil properties were acquired prior to March 1, 1913, 
and subsequent thereto new productive sands or pro- 
ducing horizons were discovered, it was necessary to 
maintain several accounts for each property. Expand- 
ing the previous illustration with reference to the ac- 
counts necessary to record the elements connected with 
March 1, 1913, value, and disregarding prior depletion 
sustained, we have the following set of data: (a) Cost 
of property acquired prior to March 1, 1913, is 
$100,000.00, with 500,000 barrel content; Depletion 
unit is therefore twenty cents; (b) March 1, 1913, 
value of same property $250,000.00, and content is 
500,000 barrels ; depletion unit is therefore fifty cents ; 
(c) Discovery made in 1916, by locating a deeper sand 
on same property, with a discovery value of $500,000.00, 
with 600,000 barrel content for the entire property; 
depletion unit is therefore eighty-three and one-third 
cents. Assuming that the production for 1918 was 
60,000 barrels, the book entries would be as follows: 
Appreciation due to Discovery Revalua- 

MUNN haere e's ee tee kh « oiokiooen ee $250,000.00 

Surplus from Discovery Appreciation............ $250,000.00 

For the excess of Discovery Revaluation over March 1, 1913, 
Revaluation. 


NOTE: The March 1, 1913, Revaluation to be used is the pre- 
viously determined “Fair Market Value” at March 1, 1913, less 


Depletion sustained thereon from March 1, 1913, to date of Dis- 
eovery Revaluation. 
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Profit and Loss—Depletion.............. $12,000.00 
Surplus from March 1, 1913, Appreciation. 18,000.00 
Surplus from Discovery Appreciation...... 20,000.00 
Reserve for Depletion—Cost...............eee00- $12,000.00 
Reserve for Depletion—March 1, 1913, Apprecia- 
NI sinedsda o's wrechcn gba ceiictd cio ailescies dedi accatldkee Cote eae 18,000.00 


Reserve for Depletion—Discovery Appreciation... 20,000.00 

For depletion sustained in 1918 and deductible for income 
purposes. 

Under the 1918 Act a taxpayer was permitted to 
deduct the full amount of depletion sustained on dis- 
covery value, notwithstanding that in many instances 
there was a loss from operating the property to which 
the discovery value was applicable. Obviously this prac- 
tice afforded considerable relief at times to the oil in- 
dustry. This procedure continued until in 1921, when 
the revenue law of that year limited deductions for dis- 
covery depletion to 100 per cent of the net income from 
each property on which a discovery valuation was sub- 
stantiated ; and in 1924 this limitation was reduced to 
50 per cent of the net income from such properties. 

* For the purpose of computing the limitation of dis- 
covery depletion “net income” was defined by the 
Treasury Department thus: 

Depletion allowance in case of discovery: The deduction for 
depletion in case of a discovery can not exceed the net income 
computed | without allowance for depletion, from the property 
upon which the discovery is made, except where and to the 
extent that such net income so computed is less than the deple- 
tion allowance based on cost or fair market value as of March 
1, 1913. Net income is the gross income from the sale of all 
mineral products and any other income incidental to the opera- 
tion of the property for the production of the mineral products, 
less operating expenses, including depreciation on equipment, 
and taxes, but excluding any allowance for depletion. If the 
mineral products are not sold as raw material but are manu- 
factured or converted into a refined product, then the gross in- 
come shall be assumed to be equivalent to the market or field 
price of the raw material before conversion. Operating ex- 
penses, depreciation, and taxes on the property upon which the 
discovery is made, should be applied against the gross income 
from the same property on the basis of actual expenditures, 
but if the records for the year 1921 are in any case inadequate, 
allocation of such expenditures for that year may be made on 
the basis at the ratio of (1) the number of wells operating on 
the property on which the discovery is made to (2) the total 
number of wells operated in the operating division in which the 
discovery is included.* } : ' ; 

Under an interpretation of this article “operating ex- 
penses” are exclusive of development costs, where such 
costs have been charged off as expense and deducted 


from gross income on the tax return. 
Depletion Under the 1926 and 1928 Acts 


With the enactment of the Revenue Act of 1926, 
Congress took a step forward toward the simplification 
of income taxation as relating to the oil industry. No 
change from the depletion provisions of the Act of 1926 
is made in H. R. 1, the revenue measure which was 
passed in December by the House of Representatives 
and, it is improbable that the Act of 1928 will contain 
any new features governing depletion of oil and gas 
wells. No change was recommended by the Joint Com- 
mittee on Revenue Taxation.* Certain provision of the 
Act of 1926 eliminated the previously discussed dis- 
covery value and sanctioned a depletion deduction for 
all taxpayers in the industry which is the equivalent of 
27% per cent of the gross income, limited to 50 per 
cent of the net income from each property. Under this 


3Article 201 (h), Regulations 62. 
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statute, as well as all prior ones, the depletion deduc- 
tions must be computed separately for each property. 

The 1926 Act, of course, does not deny a taxpayer 
his return of depletion based on cost or March 1, 1913, 
value ; therefore, whenever the depletion sustained upon 
these two “basic dates” exceeded the 27% per cent al- 
lowance the former should be deducted. While simpli- 
fying the procedure necessary to obtain depletion 
deductions, the statute has, nevertheless, through the 
elimination of discovery depletion, added considerably 
to the already heavy tax burden of the oil industry. 

Since the 1921 Act there has been constant contention 
as to the correct method of determining net income 
upon which the depletion deductions should be based, 
and this contention instead of being relieved has be- 
come more of a controversial one under the 1926 Rev- 
enue Act. 

An important change in the 1926 Act was the re- 
newal, beginning with the taxable year 1925, of the op- 
tion given to the oil industry of charging development 
costs to expense or to capital returnable through deple- 
tion. This renewal was contained in Article 223 of 
Regulations 69, which were not issued until October, 
1926. For this reason, and for the further reason that 
the 1926 regulations are quite similar to the prior ones 
in the definitions of net income, the depletion deduc- 
tions in returns filed for 1925 and 1926 have been 
based upon the same formula of determining net in- 
come as was followed for the years 1921 to 1924, 
inclusive. 

But here the question can be asked: Does the re- 
newal of the option to charge as expense or capitalize 
development costs, beginning with 1925, bear any defi- 
nite relation with respect to development costs when 
charged off to a new method of determining net in- 
come? It will be recalled that, beginning with 1917, 
the oil industry was given the option to either capitalize 
or expense development costs, and this election, once 
made, controlled the taxpayer’s returns for all subse- 
quent years. This, of course, is true with the “renewal 
option” given beginning with the taxable year 1925. 

Ever since 1921, when the limitation on depletion 
deductions was first imposed, the Treasury Department 
has permitted taxpayers who charged development costs 
to expense to exclude these costs in determining the 
net income upon which the depletion allowance is based. 

Of recent date the General Counsel of the Bureau 
of Internal Revenue has re-affirmed the right given 
the taxpayer under the 1921 and 1924 Revenue Acts, 
to compute “‘net income from the property” without re- 
gard to development expenditures; and his opinion is 
based primarily upon the fact that the procedure has 
been uniformly followed in closing a great number of 
cases, and upon the desirability of a consistent admin- 
istration of the provision in question.”® At the same 
time and in the same opinion the General Counsel says 
that under the 1926 Act “if a taxpayer elects to treat 
development expenditures as ordinary and necessary 
business expenses deductible under Section 214 (a) 1 
or 234 (a) 1, in computing taxable net income, such 
expenditures must be deducted in determining the net 


_income from the property, which amount is used as a 





4Vol. 2, p. 31. 
5G. C. M. 2315; VI-39-3443. 
M. 2315; VI-39-3443. 
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limitation in the computation of the depletion allow- 
ance based on income.” Where now is the uniform 
procedure and the consistent administration ? 

The 1921, 1924, and 1926 revenue laws are quite 
similar in defining net income, but it is peculiar that 
the same facts and the same circumstances, have been 
construed differently for the years 1921 to 1924, in- 
clusive, than for the years 1925 and 1926. What is the 
justification for this? It is believed that the only shred 
of reasoning, and it is a mere shred, is that the taxpayer 
was given a renewal of the option, beginning with 1925, 
to treat development costs either as charges against cur- 
rent income or as capital expenditures. 

Net income upon which to base the depletion deduc- 
tion has always been determined “without allowance for 
depletion.” If a taxpayer elects to capitalize develop- 
ment costs to be returned through depletion, it is obvi- 
ous that these development costs (when charged off as 
depletion) are excluded from the Net Income deter- 
mination; while if the development costs are charged 
off immediately when incurred the General Counsel 
says® they must be deducted from gross income. Does 
not this result in different methods of treating the 
same expenditure, according to whether it is capitalized 
or expensed ? 

This opinion will, without doubt, be contested im- 
mediately, and time alone will tell whether the conclu- 
sions of the General Counsel, with reference to 1925 
and 1926, are tenable. If his opinion is upheld by the 
Board of Tax Appeals or the Courts, the tax burdens 
of the oil industry will become tremendously heavier. 

Since the taxable year 1925 there has been no neces- 
sity for maintaining accounts to record “discovery ap- 
preciation” and depletion sustained on such apprecia- 
tion, unless it has been for statistical purposes. But 
there is occasion to maintain records to show the excess 
of depletion under the 271% per cent provision over cost 
or March 1, 1913, value, and this for two reasons: The 
taxpayer is permitted deductions for depletion based on 
cost or March 1, 1913, value, or based on the 27% 
per cent limitation, whichever is highest ; secondly, divi- 
dends paid from the excess of the reserve based upon 
the 27'% per cent provision over cost or March 1, 1913, 
value, are taxable to the stockholders. 

While discovery depletion has been eliminated from 
the 1926 Act, Congress has recognized the fact that the 
value of “discovery” properties are disproportionate to 
their costs, because the new Act has retained a limita- 
tion of surtax (like the previous Acts) upon the profit 


from sale of properties the result of exploration and 
development. 


Determination of Gain or Loss 


The law or regulations have always provided a 
method for determining the gain or loss from the sale 
of oil properties. 

Under the later regulations the profit or loss from 
such sales are measured by the difference between the 
depleted cost or March 1, 1913, value and the selling 
price. The Commissioner has always held that the orig- 
inal cost or March 1, 1913, value, shall be reduced by 
the full amount of depletion sustained, whether allow- 
able by law or not. This requirement has been at- 
tacked as being without sanction of the law, and of re- 

(Continued on page 74) 
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New Rules of Practice Adopted by Board 
of Tax Appeals 


Rule 44, applicable to subpoenas, has been amended 
by the Board of Tax Appeals to read as follows: 
Rule 44—Subpoenas 


(a) No subpoena will be issued at the instance of either 
party except upon written application timely made. 

(b) The application shall state the name and address of 
each witness required, the time and place at which he is to 
appear, and before whom, and whether he maw designate 
some one to appear in his place. 

(c) If evidence other than orad testimony is required, 
such as documents or written data, the application shall 
set forth the specific matter to be produced and sufficient 
facts to indicate that suc’ matter is reasonably necessary 
to establish the cause of action or defense of the applicant. 

(d) The Board will not serve subpoenas, but will leave 
service to be procured by the party making the application. 
Service may be made by any citizen of the United States 
over the age of 21 years and competent to be a witness, 
and not a party to or in any way interested in the pro- 
ceeding Proof of service may be made by affidavit. 





The following rule, intended to provide greater flex- 
ibility in procedure in special assessment cases, has 
been promulgated, effective as of December 28, 1927: 

Rule 62—Special Assessment 


(a) If some of the issues raised by the petition involve 
Section 327 or Section 328 of the Revenue Act of 1918 or 
of 1921 (or Section 210 of the Revenue Act of 1917, as the 
case may be), and some do not involve such sections, the 
hearine may, in the discretion of the Board, on motion, 
be limited in the first instance to trial of the issues which 
do not involve such sections. 

(b) If after decision on such other issues, or if no such 
other issues are raised by the pleadings, a hearing may, 
in the discretion of the Board, on motion, be had, limited 
to the trial of the issue whether the petitioner is entitled 
to have its tax determined as provided in Section 328 (or 
Section 210, as the case may be). 

(c) If the Board decides that the petitioner is entitled to 
have its tax determined as provided in Section 328 (or 
Section 210, as the case mav be), the respondent shall 
within 60 days after such decision file with the Board an 
original and four copies of a proposed redetermination 
showing the basis and method of the computation. If, 
within 20 days after service by the Board upon the petitioner 
of a copy of such proposed redetermination, the parties are 
unable to agree upon the amount of tax, either party may 
move, or the Board may upon its own motior order that 
the case be placed upon the day calendar for further hearing, 
at which either party may submit proof of the correct 
amount of tax and deficiency or overpayment. 

(d) If from the pleadings or otherwise it appears of 
record before the Board that the parties agree that petitioner 
is entitled to have its tax determined as provided in Section 
328 (or Section 210, as the case may be) and the only issue 
is as to the correct amount of the tax so determined, the 
case will be placed upon the day calendar in due course for 
hearing, at which either party may submit proof of the 
correct amount of the tax and deficiency or overpayment. 





The following rule, effective December, 1927, has 
been adopted by the Board of Tax Appeals: 

Rule 52. Costs—Printing of Record on Review.—In each 
proceeding for review of a decision of the Board by the 
United States Circuit Court of Appeals for the Second 
Circuit when review is sought by the Commissioner of 
Internal Revenue, the clerk of the Board shall, immediately 
after the contents of the record on review, as required by 
Rule 35 of the court, have been settled or agreed upon, 
make available to the Commissioner, or his counsel, the 
record of the Board in the proceeding. The Commissioner 
shall cause the record to be printed. Sixteen copies of the 
printed record shall be delivered to the clerk of this Board 
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for certification and filing with the clerk of the Circuit 
Court of Appeals. The clerk of the Board shall serve five 
copies of the printed record upon counsel for the taxpayer 
by registered mail. 





Court Decision Briefs 





Accounting Periods—Subsidiary Corporations——Where a 
subsidiary keeping books on a calendar year basis of a cor- 
poration keeping books on a fiscal year basis, filed an in- 
come-tax return for 1917 in accordance with its books, and 
the parent corporation filed a consolidated excess profits-tax 
return for the period January 1, 1917, to June 30, 1917, in 
accordance with its books, the Commissioner has no author- 
ity to determine the 1917 net income of the subsidiary for 
any other taxable period than the entire calendar year 1917. 
—Court of Claims of the United States, in Clinchfield Navi- 
gation Company, Inc., v. The United States. 1-9-'28. 

Bankrupts, Taxation of.—The United States is entitled to 
the unexpended balance of composition funds deposited pur- 
suant to a composition agreement approved by the Court, 
to meet all preferred claims (including a claim of the Gov- 
ernment for taxes), costs, and composition dividend, where 
it later established a claim for taxes, admitted to be due, in 
excess of, but limited its claim to, such balance.—U. S. Dist. 
Court, E. D., Penn., Jn the Matter of Moyer’s Home Store, 
Inc., Bankrupt. 11-27-’27. ; 

Beverage Excise Tax.—The tax imposed by Sec. 628, 
Title VI, Act of 1918, should be paid upon the invoice price 
at which beverages were sold by the manufacturer, where 
he announced to purchasers that the price was raised to 
include the tax, but did not bill the tax as a separate item.— 
U. S. District Court, S. D., New York, in White Rock 
Mineral Springs Company v. William H. Edwards, Collector. 
12-28-27. 

Bonds of Indebtedness.—Instruments were held to be 
bonds of indebtedness within the meaning of Schedule A-1l, 
Title VIII, Act of 1924, where containing a promise under 
seal, to pay a sum certain, incorporating, by reference, the 
terms of the mortgage given to secure their payment and 
issued in series by the corporation and designated for use 
as corporate securities.—U. S. Dist. Court, W. D. of Penn., 
in Bellefield Company, Inc., v. D. B. Heiner, Collector. 1-9-’28. 


Compromises of Tax Liability—A compromise “of all 
civil and criminal liability” in connection with his return for 
a taxable year offered by a taxpayer and accepted by the 
Commissioner, effected an adjustment for the year in its 
entirety and there can be no recovery of a single item of the 
account between the parties about which it was alleged 
there was no controversy.—U. S. Dist. Court, E. D. of E. 
Jud. Dist. of Mo., in Ely & Walker Dry Goods Company v. 
United States of America. 12-2-'27. 

Corporations, Taxable—The mere grant of a corporate 
charter in 1918 and the occasional use of the corporate name 
did not make a business corporate in law, where the evi- 
dence establishes that the business and the income there- 
from did not belong to the corporation and the activities of 
such business were carried on in a partnership relation. 
Such a corporation was held to have no income in 1919, and 
a suit under the trust fund doctrine against the stockholders 
of the dissolved corporation for taxes assessed against it 
was dismissed.—U. S. Dist. Court, Dist. of Maryland, in 
United States of America v. S. Victor Jelenko and David G. 
Rosenstock. 1-10-'28. 

Equity Suits Against Corporation Directors or Stock- 
holders.—Judgment against suspended or defunct corpora- 
tion is not a condition precedent to a suit in equity against 
the directors or stockholders to whom there has been dis- 
tributed the property of the corporation. 

Six year period for collection provided in 1924 Act held 
applicable where a timely assessment was made prior to 
passage of that Act and collection was not barred on June 
2, 1924, date of passage of that Act.—U. S. Dist. Court, S. 
D. of Calif., So. Div., in United States of America v. William 
P. Pann, et al. 12-14-27. 
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Estate Tax on Dower Interest of Widow.—Federal estate 
tax, Act of 1918, held unconstitutional as being a direct tax, 
unapportioned insofar as it taxes the dower interest of a 
widow, or the estate accepted in lieu of dower, passing by 
operation of the laws of the state of Missouri—U. S. Dist. 
Court, St. Joseph Div., W. D. of Mo., in Mary Z. Hibbard, 
Admn-x., v. Noah Crooks, Collector. 11-22-’27. 


Indian Lands, Income from Lease of.—The income of a 
non-Indian lessee derived in 1920 from a lease of restricted 
Indian lands is taxable, on the authority of the Supreme 
Court Decision in Heiner v. The Colonial Trust Company, an- 
nounced November 21, 1927.—Court of Claims of the United 
States in Cortes Oil Company v. The United States. 


Lessors—Tax Liability on Rental Income.—The case of 
the Boston and Maine Railroad v. The United States of 
America before the District Court of the United States, 
Dist. of Mass., was selected from several other similar ones 
to test the question whether the payment of the Federal 
income tax under a lease which provided for the payment 
of all taxes by the lessee subjects the lessor to a further tax 
on the sum of money so paid. 


In Appeal of Providence and Worcester R. R., Dec. 2082 
[C. C. H.], decided January 26, 1927, the Board of Tax Ap- 
peals took the position that the payment of an indebtedness, 
pursuant to a contract, is as truly a part of the income from 
property as would be the payment of an equal amount 
directly to the petitioner. Moreover, the Board held that 
the tax which was paid was levied by law upon the lessor 
and not upon the lessee and the assumption of the obligation 
by the lessee was therefore taxable income to the lessor. 


The District Court held, to the contrary, that lessor 
was not made richer by the tax so paid, that its financial 
situation is the same as when no income tax is paid, and, 
therefore, that the lessor received no taxable income by 
payment of the Federal income tax by the lessee on the 
rental income.—Decided December 20, 1927. 


Life Estate, Valuation of.—Where a residuary estate was 
given to trustees to pay the remainder of the income for re- 
ligious, charitable, and educational purposes, after the payment 
of certain annuities, and such amounts “as in the discretion of 
the trustees shall be deemed necessary and reasonable” for the 
support and maintenance of two incompetents, the present worth 
of the bequests for religious, charitable, and educational pur- 
poses which is exempt from tax under Sec. 403 (a) (3) of the 
1918 Act should be adjusted for the present value of the sev- 
eral annuities and of the amounts fixed by the trustees to be 
reasonably necessary for the support of the incompetents, since 
the trustees have no power to appropriate income beyond what 
is reasonable and necessary for their support. The present value 
of the life estate of an incompetent who died before suit was 
brought should be based. on the actual length of his life.—U. S. 
Dist. Court, W. D. Penn., in Joseph A. Herron and Monon- 
gahela Trust Company, Executors, Will of J. B. Finley, De- 
ceased, v. D. B. Heiner, Collector. 


Losses.—Operation of a stock farm during 1919, 1920 and 
1921 held not to have been for profit and loss incurred dis- 
allowed as deduction—Court of Appeals of the District of 
Columbia, in James R. Deering, Executor of the Estate of 


Reginald C. Vanderbilt, Deceased, v. David H. Blair, Commis- 
sioner. 


Patent License, Valuation of.—Value of patent license 
acquired for stock was fixed for invested capital and deprecia- 
tion purposes at the par value of such stock, plus stock issued 
for expenses and services, giving due consideration to the sale 
at par of considerable stock other than that issued for the 
license, and the obligation to pay future royalties—U. S. Dis- 
trict Court, N. D. of Ohio, E. Div., in The Service Recorder 
Company v. Carl F. Routzahn, Collector. 12-28-’27. 


Residuary Legatee, Computation of Gain or Loss.—Gain 
or loss resulting from sale during 1920, 1921 and 1922 of stock 
acquired during 1920 by a residuary legatee should be com- 
puted upon the basis of the fair market value of the stock at 
the time of distribution, and. not at the time of the testator’s 
death, nor when the new certificates were actually. delivered— 
U. S. Dist. Court, W. D. New York, in E. Franklin Brewster 
v. Bert P. Gage, Collector. Dec. 27, 1927. 


THE NATIONAL INCOME TAX MAGAZINE 





59 


Sixty-day Period.—Requirement that petition to Board of 
Tax Appeals shall be filed within 60 days after the mailing of 
deficiency notice was not met where envelope containing peti- 
tion was placed in the slot of the door of the room where 
mail addressed to the Board was usually delivered after the 
Board’s office had been closed conformably with its published 
rules.—Court of Appeals of the District of Columbia, in Lezwis- 
Hall Iron Works v. David H. Blair, Commissioner. 

Social Club Life Membership Tax.—The tax imposed an- 
nually by 1918, 1921 and 1924 Acts upon a life membership 
in a social club is not unconstitutional as being a direct tax 
unapportioned.—Circuit Court of Appeals, Third Circuit, in 
McCaughn, Collector, v. Ira Jewell Williams. 1-3-’28. 


Statute of Limitations——The running of the statute of 
limitations is started by a return filed by a husband which 
included the income of his wife, both residents of Texas, 
disclosing that his wife was not making a separate return, 
and not by the later filing of separate amended returns.— 
U. S. Dist. Court, N. D., Texas, Wichita Falls Div., in Mack 
Thomas and Wife v. United States of America. 


Transfers in Trust.—(1) An absolute transfer and con- 
veyance of property made in 1919 to trustees was held not to 
have been intended to take effect at or after death within the 
meaning of Sec. 402(c), Act of 1921, where the income in 
whole or in part was to be accumulated until, and the corpus 
to be distributed after, the settlor’s death, and the trusts 
were revocable by the joint action of the settlor and a 
majority of the beneficiaries. The value of such property 
is not part of the decedent’s gross estate.—Shukert v. Allen, 
273 U. S. 545, followed. 


(2) Property transferred in 1903 and 1910 to trustees 
under a trust deed revocable at the will of the settlor pro- 
viding for the payment of the income to the settlor for life, 
and the distribution of the corpus to the beneficiary named 
in the trust, is not part of the settlor’s gross estate under 
Nichols v. Coolidge, 4 Fed. (2d) 112. Circuit Court of Ap- 
peals, Seventh Circuit, in Mabel G. Reinecke, Collector, v. 
The Northern Trust Company, Collector under the Last Will 
and Testament of A. C. Bartlett, Deceased. 12-12-27. 


Trust Income.—-Gain from the sale of stock [presumably 
prior to the 1924 Act] by a trustee of a revocable trust of 
which the grantor was the beneficiary, is taxable to the trus- 
tee and not to the grantor, who never exercised the power 
of revocation, and parted with all control over the trust 
estate—U. S. Dist. Court, E. D. of Penn, In Equity, in 
Clarence A. Warden, et al., Executors, v. Ephraim Lederer. 
12-’27. 


x 


Significant Decisions of the Board of 


Tax Appeals 





Accounts Receivable, Adjustments of.—Where an ‘ac- 
counts receivable account reflects the selling price of goods con- 
taining latent defects, held that it may not be reduced in the 
year in which the goods were sold by an amount represent- 
ing the original selling price of such of the defective goods 
as were returned in the succeeding years, even though such 
amount could have been very closely approximated in the 
year of sale. (Decision in Appeal of Morrison-Ricker Manu- 
facturing Co., 2 B. T. A. 1008, controlling.)\—The Celluloid 
Company v. Commissioner, Dec. 3270. 


Corporation Consolidations.—Where two _ corporations 
were consolidated under the laws of New York, and where 
the resulting corporation acquired the assets of one of the 
old corporations in consideration of the exchange of its capi- 
tal stock for the stock of the old corporation; held, that the 
consolidation resulted in the creation of a new corporation 
and the dissolution of the old corporations, and that the 
assets of the old corporation were bona fide paid in for the 
stock of the new corporation. 

Where a corporation sells its stock at par under a con- 
tract, which recites that the purchaser is to be paid a certain 
amount. for. his. services, held, that the amount paid in for 
the stock was the difference between par and the amount 
paid the purchaser. 
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Cash paid in for stock may be included in invested capital, 
although the stock cannot be issued until later—Corning 
Glass Works v. Commissioner, Dec. 3233. 


Depletion.—The petitioner during the fiscal year ended 
April 30, 1921, mined 74,760’ tons of coal owned under min- 
ing rights on March 1, 1913. It is entitled to a depletion 
deduction for that year in an amount found by applying the 
per ton unit rate based upon the March 1, 1913, value of the 
coal in the ground to the entire production of said fiscal 
year.— Sunnyside Coal & Coke Company v. Commissioner, 
Dec. 3266. 


Depreciation Allowances.—Under Section 234 (a) (7) of 
the Revenue Act of 1918, depreciation computed by deduct- 
ing from the decrease in value of the property, as deter- 
mined by an appraisal, the total depreciation charged off 
and deducted in income-tax returns for the three years pre- 
ceding the calendar year 1919 held not an allowable deduc- 
tion against gross income for the year 1919. Depreciation 
allowed only to extent of that sustained in taxable year 
1919.—Motor Car Supply Co. v. Commissioner, Dec. 3178. 


Federal Estate Tax.—The decedent by an antenuptial 
contract provided for payment to the wife upon his death of 
$75,000 out of his estate in lieu of dower and other marital 
rights, in case she survived him. After his death the widow 
accepted a bequest in trust for her benefit under the pro- 
visions of the decedent’s will in lieu of and in full satisfac- 
tion of any claim she might have against the estate under 
the marriage contract. Held, that in these circumstances the 
$75,000 was not an allowable deduction from the gross estate 
of the decedent.—John A. Jacobs, et al., Executors, v. Com- 
missioner, Dec. 3196. 


Installment Sales.—A taxpayer who changes from the 
straight accrual method to the installment sales method of 
returning income must return as income of the year in 
which the change is made, and all subsequent years, a proper 
proportion of all installment payments, actually received in 
those years, relating to sales effected in years prior to the 
change in method, notwithstanding that the entire profits 
from the sales to which such payments relate, were, under 
the method of returning income then employed, returned 
and taxed as income of the years in which such sales were 
effected. Decision in Appeal of B. B. Todd, Inc., followed.— 
Mayer and Company v. Commissioner, Dec. 3243. 


Inventories, Valuation of —Where an inventory was origi- 
nally taken at cost or market, whichever was lower, held 
that upon the discovery early in the succeeding year that 
it contained on the inventory date a large quantity of de- 
fective material it may be corrected to accord with the actual 
facts —The Celluloid Company v. Commissioner, Dec. 3270. 


Invested Capital—Coal mined rights acquired by the peti- 
tioner over a long period of years both before and after 
March 1, 1913, should be reflected in invested capital for the 
fiscal year ending April 30, 1921, in the amount of their cost 
against which there should be reflected a reserve for deple- 
tion based upon the cost of the original coal content, but in 
no event greater than the sum of the allowable deductions 
from gross income during the years of operation Sunny- 
side Coal & Coke Company v. Commissioner, Dec. 3267. 


Excess depreciation taken in prior years but later disal- 
lowed and added to income, should be restored to surplus 
and included in invested capital. 

Where respondent alleges in his answer that the amount 
of excess depreciation disallowed in certain years should 
not be restored to surplus because the petitioner failed to 


take sufficient depreciation of at least an equal amount in. 


the earlier years of its existence, the burden of proving such 
allegations is on the Commissioner.—Lockport Paper Co. v. 
Commissioner, Dec. 3191. 





Where individuals acquired an option to purchase prop- 
erty and after exercising such option, paid into a corpora- 
tion all of their rights, thus acquired for stock of the cor- 
poration, the corporation is entitled to include in invested 
capital the value of the property acquired—Benson Timber 
Company, et al., v. Commissioner. Dec. 3189. 
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Joint Returns—Jurisdiction of Board.—The Commissioner 
computed deficiencies in income tax for 1918 against both 
husband and wife and asserted the total amount against the 
husband. The husband appealed. Held, that the Board has 
jurisdiction to redetermine only the deficiency due from the 
husband and that this does not include any tax upon the 
wife’s income.—J. A. Staley v. Commissioner, Dec. 3260. 

Liquidation Distributions.—Section 201 (c) of the Reve- 
nue Act of 1918, providing that distributions in liquidation 
of a corporation shall be treated as payments in exchange 
for stock, has no application to a dividend declared from 
profits where at the time of the declaration the corporation 
is not in dissolution and there is no retirement of the capital 
stock in whole or in part. 

Dividends declared from earnings with no provision for 
retirement of any part of the capital stock, do not fall 
within the term “distribution in liquidation” although at 
the time of declaration there may have existed an intent to 
dissolve the corporation and liquidate.—E. G. Perry v. Com- 
missioner, Dec. 3229. 

Losses.—Petitioner’s automobile was damaged in an acci- 
dent while being used for pleasure. Held, upon authority 
of the decision of the Circuit Court of Appeals, Second Cir- 
cuit in Shearer v. Anderson, 16 F. (2d) 995, that the amount 
of the loss sustained by reason of the damage is deductible 
from gross income under Section 214 (a) (6) of the Revenue 
Act of 1924.—W. S. Bronson v. Commissioner, Dec. 3266. 





In the year 1919 the petitioner’s mill and equipment were 
destroyed by fire and insurance thereon was collected in an 
amount greater than their depreciated cost. The petitioner 
erected and installed in 1919 and 1920 a new mill and equip- 
ment, using the plans and blueprints of the destroyed mill 
and equipment, at a cost greater than the amount of insur- 
ance collected on the destroyed mill and equipment. Held, 
that the petitioner did not sustain a loss and that the differ- 
ence between the cost of the new mill and equipment and 
the amount of insurance collected on the old mill and equip- 
ment should be capitalized—Pelican Bay Lumber Company 
v. Commissioner, Dec. 3280. 





Where a depreciable asset was acquired prior to March 
1, 1913, at a cost which, when depreciated to March 1, 1913, 
is less than the March 1, 1913, value, and the asset is sold 
or disposed of in 1919 at a price which is less than either 
the March 1, 1913, value or cost properly depreciated to 
date of sale, the deductible loss is the difference between 
the selling price and cost properly depreciated from date of 
acquisition to date of sale or disposition, which depreciation 
represents not only depreciation sustained on cost prior to 
March 1, 1913, but also depreciation sustained on cost from 
March 1, 1913, to date of sale-—The Noaker Ice Cream Com- 
pany v. Commissioner, Dec. 3289. (Seven members of the 
Board—Green, Murdock, Smith, Siefkin, Trussell, Tram- 
mell and Van Fossen—dissented.) 


Oral Arguments—Implied Trust or Agency.—Oral agree- 
ment between three individuals to purchase interests in a 
joint venture and later to equalize their holdings therein, 
held, not to create an express or implied trust or an agency. 
—J. A. Staley v. Commissioner, Dec. 3260. 


Partnership Income.—A partnership agreement provides 
that six per cent interest should be charged as a business 
expense and paid to the partners on their capital used by 
the firm before distributing the rest of the earnings on a 
percentage basis. Held, that the distributive share of a 
partner is the net income of the partnership including the 
amount received by him as interest on his capital_—John A. 
L. Blake v. Commissioner, Dec. 3206. 


Personal Service Classification—A corporation engaged 
in general accounting and auditing and employing account- 
ants and auditors at salaries to perform such work, with 
two of its principal stockholders actively engaged in con- 
ducting a law partnership during the taxable years, is not 
entitled to classification as a personal service corporation.— 
Albrecht & Weaver, Inc., v. Commissioner, Dec. 3183. 

Real Estate Sales.—Petitioner contracted to sell real es- 
tate for an amount greater than cost to him, but received 
‘n cash an amount less than cost, the balance to be paid in 
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subsequent years. The contract had no readily realizable 
market value. Petitioner held entitled to recover the cost 
of the property before any taxable gain arises—C. L. Starr 
v. Commissioner, Dec. 3249. 

Reorganizations.— Where all of the stockholders of a cor- 
poration acquire all of the stock of a new corporation and 
immediately thereafter all of the assets and business of the 
old are transferred to the new and the stockholders of the 
old corporation remain in control of the stock of the new 
for a considerable time thereafter, held, that the transaction 
is a reorganization within the provisions of Section 331 of 
the Revenue Act of 1918 and that the invested capital of 
the new corporation should be computed in accordance 
therewith. Commissioner sustained—W. A. Schaeffer Pen 
Company v. Commissioner, Dec. 3242. 


Returned Goods, Accounting for.—Where petitioner, on 
accrual basis, with fiscal year ending September 30, tendered 
goods, during and immediately prior to September, 1920, 
under a contract for the sale thereof by sample, subject to 
inspection and rejection within a specified time if not con- 
forming to sample and contract, the sale price having been 
accrued on its books, and on September 25, 1920, the goods 
were rejected by the buyer, held, that the petitioner should 
not include the sale price of the goods in gross income for 


the year ended September 30, 1920.—Florence Mills, Inc., v. 
Commissioner, Dec. 3185. 


Statute of Limitations—Written consents extending the 
statute of limitations for assessment and collection of in- 
come and profits tax executed by the petitioners, filed with 
the Commissioner of Internal Revenue and signed “D. H. 
Blair, Commissioner,” are not rendered void by a mere 
showing that the Commissioner did not personally sign his 
name thereto. 

It is held upon consideration of the provisions of the 
several written consents extending the statute of limitations 
for assessment and collection of a tax that the period 
specified therein had not expired at the date of the mailing 
of the deficiency notice upon which this proceeding is 
predicated. 

In 1925 the Commissioner mailed to the petitioners stat- 
utory notices of his determination of a deficiency before the 
expiration of the time specified in the last written consents 
extending the statute of limitation; the petitioners within 
sixty days filed an appeal with the Board and before the 
expiration of the period specified in the consents the Rev- 
enue Act of 1926 was approved. Held, that the 1926 Act 
continued suspensions of the agreed limitation period for 
assessment and collection, during the pendency of. the pro- 
ceeding before this Board—Trustees for Ohio & Big Sandy 
Coal Company, et al., v. Commissioner, Dec. 3190. 

Stock, Exchange of.— Where it appears that a corporation 
has no earnings accumulated since February 28, 1913, at the 
time it had shares of stock in a new corporation issued to 
its stockholders in consideration of the transfer of certain 
of its assets to the new corporation the stockholders receiv- 
ing the new stock have not received taxable income.— 
Wilmer C. Staley v. Commissioner, Dec. 3279. 


Tax Reduction of 25 Per Cent Under Act of 1924.—Com. 
missioner’s action in disallowing the, application of the 25 
per cent reduction provided by Title XII, Revenue Act of 
1924, to that portion of petitioner’s income returned for 
1924 as came from the proportionate 1923 earnings of her 
partnership, which had a fiscal year approved. Charles Colip, 
Dec. 1802, 5 B. T. A. 123, followed.—Georgiana McFetridge 
v. Commissioner, Dec. 3225. 


Taxes Paid in Foreign Country, Credit for.—Petitioner 
paid income taxes to Canada and United States on income 
for 1921, 1922 and 1923, the payments of the Canadian taxes 
being made early in 1922, 1923 and 1924; petitioner credited 
the amount of his Canadian tax against the tax shown on 
his United States return for the respective years, although 
such Canadian taxes were paid in the following year. Held, 
that such payments constitute credit against the income of 
the taxable year in which such payments were made. 

The computation of the credit provided for by Section 
1200 (a) of the Revenue Act of 1924 is to be made after the 

(Continued on page 67) 
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| §,-.-srematagedelge and substantial reduction of the corporation 
income tax rate, downward revision of the tax rate on 
personal incomes in the middle brackets, abolition of the 
Federal estate duty and elimination of the excise on motor 
vehicles as quickly as budget necessities will permit are 
among the recommendations for tax revision submitted to 
Congress by the National Industrial Conference Board. 

The Conference Board accepts the United States Treas- 
ury’s estimates of surplus for 1928 and 1929, but definitely 
urges that Treasury surpluses be applied to tax reduction 
in preference to rapid debt retirement. 

The board proposes that the corporation income tax be 
reduced from the present rate of 13% per cent eventually 
to 8 per cent as rapidly as this can be accomplished. An 8 
per cent rate, according to the calculations of the board, 
would equalize the tax burden on incomes derived from 
corporate profits with those derived from other sources, 
so long as present rates on personal incomes are maintained. 


"THERE is remarkably little criticism now of the Senate 
Finance Committee’s action in deferring consideration 
of income tax reduction until it can be determined more 
conclusively how much of the late glowing descriptives of 
the general prospetity of 1927 was warranted by facts. 
Moreover by the end of the first quarter the economic 
trend for the current year should be more easily discernible 
than at present, and a gauge be possible of the approximate 
basis upon ‘which rates will be applied for the taxable 
year 1928. 

Many of those who have found fault with the Treasury 
estimates have assumed, apparently, that. actuaries are 
incompetent unless they are also economic seers. Revenue 
from an income tax depends upon business profits, and not 
even any of the professional or academic business fore- 
casters have been able to divine the course of profits with 
any considerable degree of success. Business forecasting 
may sometime become a reasonably accurate art, but as. yet 
a large margin must be allowed for the probability of error. 
Therefore, it has been fortunate that the errors in Treasury 
estimates have been on the safe side. 


NCOME tax statistics indicate that nine-tenths of the 

population or more have but a trifling share in corporate 
profits, and are not in the specially blessed group with 
incomes sufficiently large to have the privilege of sharing 
in the upkeep expense of the Federal Government. On 
the basis of a. population of 110,000,000, it may reasonably 
be assumed that there are 28,000,000 heads of families. 
But, according to the income tax statistics for the year 
1926, there were only 3,000,000 individuals with incomes 
of $2,000 or more. Of this.number but 3 per cent had 
incomes of $25,000 or over, yet: this 3 per cent received 
41.8 per cent of the dividends reported for tax nurposes 
by all income groups. 

In view of the small proportion of the population with 
incomes large enough to be subject to the income tax, it 
would not be inappropriate for March 15 to be observed as 
a special day of thanksgiving by those who have been 
brought through the precedine year so munificently as 
to rank the services of the income tax collector. Our 
statistician reports that 99 per cent of the readers of the 
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National Income Tax Magazine are eligible to participate. 
There is a crying need for a holiday between New Year's 
and Decoration Day. Write to your congressman. 





HE movement to free international trade from the 

burden of double taxation will probably be accelerated 
as a result of the drafting of standard conventions by an 
international committee, according to Mitchell B. Carroll, 
Department of Commerce, in a trade bulletin recently 
issued. This committee, which met in London last April, 
was composed of authorities on taxation from eleven dif- 
ferent countries, including Professor T. S. Adams, former 
advisor to the Treasury Department, as the American 
member, and Mr. Carroll, as his assistant. 

Among the committee’s conclusions of importance to 
American investors and exporters were the taxing of interest 
on international loans only in the lending country, the 
allocation of business porfits to the country where they 
are earned, and the exemption from local income tax of 
business done through independent commission agents. 





MARY V. McKEE 


WASHINGTON REPRESENTATION OF 
ATTORNEYS, ACCOUNTANTS AND 
AGENTS BEFORE THE BUREAU OF 
INTERNAL REVENUE AND OTHER 
GOVERNMENT DEPARTMENTS. 


WASHINGTON, D. C. 


Phone: Main 5024—Suite 901-4 Munsey Bldg. 








Home of Leaders 


in Statecraft, Diplomacy, 
Finance and Industry 


Connecticut Avenue at L Street 
Washington, D. C. 





titi nila rohlexabe insane ised SMA SALD eto AE AIA OR: 


saci ae aD eats, tat 


ia 






an -~«* A 1D 


me oe i le Ml ee ee ee 















128 


ite. 
ir’s 


the 
ted 
an 
oll, 
tly 
ril, 
lif- 
ner 
an 


to 
rest 
the 
hey 
of 





Ronde tbat eh abe nA ila ett tis AS NB a 


ig 





1928 


February, 


From the standpoint of commercial organizations doing 
business in two or more European countries the need of 
drastic revision of the present taxation system has long 
been obvious. In some instances these taxes total more 
than half the profits. The prevailing tax on business profits 
is 20 per cent in England and Germany, 15 per cent in 
France and 16 per cent in Italy. France levied an additional 
18 per cent dividend tax, and Germany an additional 10 
per cent. 

Prior to the London meeting a number of countries, 
including France, Germany, Great Britain, Italy, Holland, 
and the United States had adopted certain legislative meas- 
ures or treaties to encourage the foreign trade of their 
nationals or residents through cutting down or preventing 
double taxation. Most of the measures adopted, however, 
have a limited application and it was to bring about general 
measures to remedy this situation that the international 
conference in London was called. 

Two of the most important double taxation treaties that 
have been concluded by foreign countries, the bulletin 
reveals, are those between Germany and Italy and between 
Great Britain and the Irish Free State. The former con- 
tains substantially the same principles that are found in 
the convention drafted by the committee of experts; the 
latter gives the country of residence the exclusive right 
to tax. 

In an introduction to the bulletin Professor Adams points 
out that the treaties that have already been concluded by 
various European countries afford protection only to tax- 
payers of the contracting states, and that business men of 
countries which are not parties to such agreements are 
likely to find themselves sooner or later placed at a dis- 
advantage in the keen competition of world trade. 

The significant result of the work of the committee, 
according to Mr. Carroll, is that high administrative officials 
and business men have now recognized a set of principles 
for the elimination of double taxation. 


HE Committee on Taxation of the Chamber of Com- 

merce of the State of New York in a report voices oppo- 
sition to the feature of the House revenue bill which 
eliminates use of consolidated returns by corporations after 
the year 1928, and comments as follows on Sections 611 
and 612 of the bill: 


“One of these sections was admittedly introduced for the 
sole purpose of depriving of their effect certain decisions in 
the United States Supreme Court and of other courts 
interpreting the Revenue acts of 1916, 1917, 1918, 1921 and 
1924. The section is purely retroactive in its effect and 
can have no effect upon the determination, assessment or 
collection of taxes hereafter levied. The result of the court 
decisions referred to was to establish that under the prior 
revenue acts the statute of limitations contained in those 
acts barred the collection of certain additional taxes for 
prior years. 

“We understand there is grave doubt as to the con- 
stitutionality of such legislation, and the enactment of the 
section will, therefore, in any event, invite further litigation. 
But apart from the question of constitutionality there is, 
to our minds, no doubt as to the impolicy of such legislation. 
The courts have many times declared that retroactive tax 
legislation is not to be favored. The proposed section con- 
stitutes retroactive legislation of the most pernicious -and 
unsound kind. 

“Section 612 also bears on this matter and ~our committee 
is opposed to its enactment. It reneals retroactive'-- as of 
Feb. 26, 1926, Section 1106 (a) of the Revenue act of 1926. 
The 1926 section provided that where the limitation period 
had run collection was not merely barred but that liability 
was extinguished. Section 612 is an attempt to revive 
liabilities which a previous Congress nearly two years ago 
declared to be extinguished.” 


THE gross public debt of the United States at the end 
of 1927 was $18,036,352,451.81, according to the Treasury 
statement for Dec. 31. On Dec. 31, 1926, the gross debt was 
$19,074,665,337.35, thus showing a reduction during the cal- 
endar year of $1,038,312,886.54. 
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As interest on the debt which was retired in this period 
averaged about 4 per cent, the accomplishment means that 
in interest 1928 will be about $40,000,000 less than last 
year. 

At the end of 1927 there’ was $72,342,801.10 in the Treas- 
ury general fund, held there to meet current daily expenses. 
Thus the net debt was but $17,764,009,650.71. At its peak 
on Aug. 31, 1919, the gross public debt was $26,596,701,- 
648.81, or $8,560,349,196.20 greater than the gross debt on 
Dec. 31, 1927. The net debt on Aug. 31, 1919, was 
$25 ,478,592,113.25. 

The Treasury statement also showed that all but $87,060,- 
400 of the Second Liberty Bonds had been turned by Dec. 
31, 1927, for redemption or in exchange for bonds, notes 
and short- term certificates bearing low interest rates. 
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Of the other war-time Liberty Bonds the following still 
remain outstanding: First loan, $1,939,156,850; third loan, 
$2,147,653,150; fourth loan, $6,296,901.900, a total of $10,- 
383,711,900. 


EE ae Sidhe sin from the viewpoint of shareholders of 
banks to the Norbeck bill (S. 1573) or the Goodwin bill 
(H. R. 8727), which provide that national banks be taxed 
by states on the same basis as state banks are presented 
in an article in the December Bankers Magazine, entitled, 
“The Threatened Discrimination in Banking Taxation,” by 
Martin Saxe of New York. 

Under Section 5219, as amended in 1923 and 1926, four 
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Inheritance Tax Attorneys, Associated 
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The Accounting Tools That 
Save Your Day! 


HE®E: at last, are four handy volumes embodying a 
clear-cut knowledge of costs, an accurate, usable 
fund of information on budget systems, a thoroughgoing 
understanding of the newest accounting procedures, an 
adequate knowledge of the very best forms of accounting 
systems—that give you just the information that will 


conserve your time—save your day! 


The Very Facts on Systems, Au- 
dits, Budgets, Financial Control— 
You Want and Need. 


NEVER have the principles, the actual 
methods expert accountants the coun- 
try over use been set forth so clearly, con- 
cisely. You will be amazed at the wealths 
of every-day pointers on how to devise and 
install complete systems given; systems 
for merchants, manufacturers, hotels, co- 
operative plants and so on, to mention but 
a few. You will appreciate the easy-to- 
apply budgeting technique given for the 
first time in these unusual books—informa- 
tion on_ stabilized production, probable 
sales, expenses, departmental standards 
and so forth, for a wide variety of 


businesses. With accounting strategy 
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A. W. SHAW COMPANY, 
Cass, Huron and Erie Streets, Chicago. 

Please send me for 10 days’ free examination, postpaid, the 
new 4-volume Accountant’s Encyclopedia, buckram binding, gold 
I'll look over these volumes and if entirely satisfied, 
within 10 days after their receipt I’ll send you only $3 
month for four months, $23 in all. 
books and that will end the matter ($1 credit on a FUTURE 
purchase—if you send cash). 


(Canada $25.50 duty prepaid, same terms. 
and Colonies $23,.cash with order; all other countries $25.50, 
cash with order.) 
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You Don’t Need to Try Costly Experi- 
ments—They Have Been Made! 


HY spend profitable hours experiment- 
ing? Here all the facts, the tested 
cedures that have been proved time -after 
time waiting to be put into use—to solve 
a system problem, clear up a budget puz- 
zle, definitely give you the very form you 
In all there are 2742 
proven, usable accounting plans and meth- 

If you are a practicing accountant, 
an auditor, or a bookkeeper you will want 
and need this compact, concise fund of 

t easy to find, 
handy to use—right on your desk. Examine 
Now. Mail the coupon above TODAY. 
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REMEMBER, “BENDRITEBAK” bound cus- 
tomers check books are receiving instant recogni- 
tion as the greatest improvement and convenience 
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THE FEDERAL INCOME TAX FORMS as 
released by the Treasury Department on January 


18th, we now have in stock ready for immediate 
delivery. 
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alternative taxing methods by states may be applied—(1) 4 Si 
the taxation of shares; (2) taxation of dividends as part 3 ] 
of the taxable income of the shareholder; (3) taxation of 
banks on their net income; (4) taxation of bettks according i 

: to or measured by their net income. 4 

The new proposals in Congress. would, as ‘viewed by ‘ de 

- Mr. Saxe, tend to establish a precedent for the classification 1 of 
of the banking business as such in the applicatio~ of these mi 

four alternative methods of assessment, and thus expose the F 

banking business to a classified tax which would be made 4 tie 

heavier than any other property or business tax. y sh 

It is pointed out that by the alternative methods now mt 

provided in Section 5219, within the limits prescribed by th 

that statute, any state, without doing the slightest violence | pa: 

to its established tax system, can tax its national banks 1 | 

directly, or it can tax their shares in the hands of the | he 

stockholders, subject to the limitations under the policy ; be 

of Congress. f te: 


The article is concluded with a plea that states seeking 

° e to have Congress depart from its traditional policy in state (7 

At Y our Fin er i 1 S taxation of national banks apply “the so-called excise taxa- int 
p tion of national banks by a tax measured by or according | 

to net income, including income from all sources, and in D 


5 that manner tax them to the same extent they tax corpo- 
Business today sets a _ fast vilhids aeauniay” 
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pace. 2 It takes lots of hustle to akormer, member of the by York ——— Committee on Tax- in 
ation D 
stay in the race and there is State Constitutional Convention from 1915 to 1917 president of nea 
always the problem of having New York State Tax Commission. T, 
“at your finger tips” informa- A setigoen committee -_ mg men, consisting of lead- Pp 
P : ing members of the Illinois Manufacturers’ Association. 
tion that you want. That is why has recently completed a study of the administration of public 
Security has designed and built — in Illinois, which ——— a deplorable want of business- 
Income Tax Wallets. They solve soginnien skaghiie tain Sten cage aaa 2 ak ae / 
this problem. They consist of protest against agg of ~ taxing — from — tt 
D to time for specific an imited purposes, and recommends 
one specially _constructed out- practical remedies for the deficiencies in the state accounting gs 
side wallet with tape ties and system. However, a discordant note in the report is the dec- tl 
«nsid fl llets laration that until the public records of the state disclose in 1 
ten separate, inside at waliets. an approved manner the revenue and outgo of state taxing : 
e jurisdictions, the association will insist upon the maintenance a 
are made oi durable Leat : ; 
erope printed with the standard of jew antiquated and grossly unjust tax system now in force 4 
in Illinois. : 
“From and To” form. When The policy endorsed would operate somewhat as follows if it 
e ° ° adopted by the judge of a criminal court. Let-us assume that tl 
you want instant information an embezzler or bandit comes into court and announces that . 
: ™ he is convinced that he ought to abandon his evil ways. The 
on your vital tax records, re court holds up a restraining hand and says: “Brother, I recom- 
ports and other data—for a ten mend that you look before you leap. One should not make E 
° Aik : radical decisions or changes even in reformation. I suggest a 
year period you can get it that before you cease and desist from reaping where you have | 
by using Security Income Tax not sown that you work out and submit to the court an approved fc 
W llets accounting system showing where you get your money and n 
allets. how you expend it, but meanwhile go about your sordid busi- ir 
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Significant Decisions of the Board of Tax 
Appeals 


(Continued from page 61) 


deduction of the credit provided for by Section 222 (a) (1) 
of the Revenue Act of 1921.—David A. Cunningham v. Com- 
missioner, Dec. 3275. 

Title, Transfer of.—Title to property passes when the par- 
ties so intend. Legal rules as to when title passes on f. 0. b. 
shipments are merely aids for ascertaining intention and 
must yield when the intention of the parties conflicts with 
the presumption created by the rule—Brown Lumber Com- 
pany v. Commissioner, Dec. 3217. 

Trust Distributions—The entire income from property 
held in trust was distributed by the trustee in 1920 to the 
beneficiaries of the trust pursuant to the direction of the 
testator creating the trust: Held, that the trustee is not 
liable to income tax in respect of the amounts of income 
of 1920 distributed but that the beneficiaries receiving such 
income are liable to income tax on the amounts received by 
them.—Jacob F. Brown, Trustee, et al., v. Commissioner, 
Dec. 3176. 

Waivers—Statute of Limitations.—A so-called unlimited 
waiver consenting to the extension of time within which 
income and profits taxes may be assessed and collected 
entered into on February 5, 1923, expired on April 1, 1924, 
by virtue of Commissioner’s order dated April 11, 1923.— 
The O’Neill Machine Co. v. Comiiissioner, Dec. 3182. 


Preliminary Statistics for Year 1926 Show 
Slight Decline in Individual Tax 


CCORDING to the preliminary statistics for the 

calendar year 1926, the number of individual re- 
turns filed up to August 31, 1927, was 3.07 per cent 
greater than the number of returns for 1925 filed during 
the first eight months of 1926, and net income increased 
1.77 per cent, but the total tax decreased .53 of 1 per 
cent. Individual income tax returns for the year 1926 
numbered 4,075,542, and the aggregate tax was $727,- 
479,426. There were 228 individuals who reported 
incomes of $1,000,000 and over, an increase of 21 over 
the previous year. On the whole, there were no marked 
changes in the distribution of income. 

The number of corporation returns filed up to August 31, 
1927, was 412,763, of which 248,892 reported net incomes 
amounting to $9,212,263,650 and income tax, $1,181,005,336. 
These figures compared with net income and tax in returns 
for 1925 filed up to August 31, 1926, show an increase in 
net income amounting to $175,583,487 and in tax amount- 
ing to $79,348,288. The tax rate for 1926 was 13% per 
cent and hence the tax was $35,648,288 more than it would 


have been at the 13 per cent rate applicable for the year 
1925. 


Treasury Decisions 


Findings of Fact of Board—Evidence.—Under Section 
900 (g) of the Revenue Act of 1924 the. findings of the 
Board of Tax Appeals are prima facie evidence of the facts 
therein stated. 

Burden of Proof 


Upon an appeal from the Commissioner’s ruling to the 
Board of Tax Appeals, the findings of the Commissioner 
are prima facie correct and the burden of disproving their 
correctness is on the taxpayer.—T. D. 4116; VII-1, p. 8. 





Federal Income Tax Returns 


Our well-known Federal Income Tax Course will enable you 
to prepare Federal Income Tax Returns intelligently and 
accurately. 


Write for complete information regarding this remarkable 
Home Study Course. 


AMERICAN EXTENSION INSTITUTE 


Dept. ITM 112 E. 19th St., New York 
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F. T.S. 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. ‘It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 
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Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 


You may enter my subscription to the F. T. S. for the 
year, December 1, 1927, to November 1, 1928. Upon re- 
ceipt of the cumulative volume and first supplement I 
will examine same and within 10 days remit $30.00 if it 
is satisfactory. If not satisfactory, I will return same at 
your expense. ’ 
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Federal Taxation 


Income Tax 
Estate Tax 
Excise Taxes 


In Mason’s United States Code An- 
notated the text of all the old Revenue 
Acts of Congress is printed in full, with 
complete annotations to all court de- 
cisions, and all decisions of 


The Board of Tax Appeals 


Kept to date by Mason’s Code Quarterly 
Pamphlet service. 


A complete annotated statute along with your 
tax service. 


Three volumes, 4650 pages, black fabrikoid, 
gold labels, $45. 


Quarterly Cumulative Continuation Service, 
$10 per year. 


CITER DIGEST COMPANY 


Established 1909 
78 EAST THIRD STREET 


ST. PAUL, MINN. 





Second Edition—Januaru, 1926 
Second Printing (revised)—November, 1927 


C.P.A. ACCOUNTING 


Theory, Auditing and Problems 
by 
GrorceE HiLLis NEWLOVE, Ph.D., C.P.A. 


Associate Professor, Johns Hopkins University 


A digest of problems and questions given in 1746 
C. P. A. examinations by accountancy boards in 48 
states; the June, 1927, examinations are included. 


Volumes I and II 
Contain 264 problems and 4,595 questions, classi- 


fied in related groups, with lectures authenti- 
cated by 7,579 specific page references to recog- 
nized accounting authorities. 


Volume III 


Part I solves problems in Volume I; Part II 
problems in Volume II. Bound separately or 
together. Time allowances are given so prob- 
lems may be solved under C. P. A. conditions. 


Shipped postpaid on 5 days’ approval. 
Prices: Set (complete) $15.00; Volume I 
and Solutions $7.50; Volume II and 
Solutions $7.50. 


THE WHITE PRESS COMPANY, Inc. 
Departmental Bank Bldg., Washington, D. C. 
Write for Illustrated Circular 





February, 1928 


Gift Tax.—The gift tax imposed by Section 319 of the 
Revenue Act of 1924, approved June 2, 1924, is unconstitu- 
tional in so far as it applies to a transfer made in January, 
1924.—T. D. 4117; VII-2, p. 9. (Decision of the Supreme 
Court of the United States in John W. Blodgett v. Charles 
Holden, Collector of Internal Revenue.) 

Invested Capital—Where a corporation acquires the busi- 
ness and assets of another corporation and issues therefor, 
in addition to its capital stock, certain income bonds which 
are payable only from future net earnings, it can not include 
in invested capital any part of the amount paid for the 
redemption of said bonds.—T. D. 4109; VI-52, p. 7. (Based 
on the decision of the U. S. Dist. Court, S. D. of New York, 
in The Baker & Taylor Co., Plaintiff, v. United States, Sept. 
9, 1927.) 

Jurisdiction of Courts in Review of Board Decisions.— 
United States Circuit Courts of Appeals, under Section 1003 
of the Revenue Act of 1926, have jurisdiction to review 
decisions of the Board of Tax Appeals. Upon such an 
appeal the court’s inquiry is limited to errors of law.— 
T. D. 4116; VII-1, p. 8. 

Leases of Restricted Indian Lands, Income from.—The 
income of a non-Indian lessee derived from a lease of 
restricted Indian lands is subject to tax under the Revenue 
Acts of 1916, 1917, 1918 and 1921—T. D. 4112; VII-1, 
p. 14. (Decision of the Supreme Court of the United States 
in Heiner, Collector, v. The Colonial Trust Company, Executor 
of the Will of Glen T. Braden, Deceased, Nov. 21, 1927.) 

Refunds.—Where an individual stockholder paid the tax 
under the Revenue Act of 1918 upon his distributive share 
of the income of a corporation upon the assumption that it 
was a personal-service corporation but subsequently the 
corporation was denied personal-service classification, the 
stockholder’s right to a credit or refund of the tax is gov- 
erned by Section 1210 of the Revenue Act of 1926 and is 
conditioned upon the payment of the income tax imposed 
upon the corporation by Title II of the Revenue Act of 
1918.—T. D. 4113; VII-1, p. 5. (Based on the decision of 
U. S. Cir. Ct. of Appeals, Ninth Cir., in James A. Haight, 
Jr., Trusice, Plaintiff in Error, v. The United States of 
America, Defendant in Error.) 


Simplification and the Federal Tax on 

Earned Incomes _ 

(Continued from page 49) 
and complicated regulations subject to change by the 
Internal Revenue Bureau at any time, this will simply 
make confusion worse confounded. We have a case 
now in which three inconsistent decisions or regula- 
tions were promulgated by the Department within a 
comparatively short time. True, this does not often 
happen and probably never will happen again, but the 
Bureau is not so formed and constituted that it can 
properly determine what should be the policy in a 
large number of important matters, nor, in my opinion, 
‘could Congress constitutionally give it the power so to 
do. We must recognize, as stated in the report of the 


ACCOUNTING and BUSINESS LAW 


The foundation of training for Business 
Executives, Accountants and Auditors 


A training such as we offer will fit you for the 
entire field of business management as well as for 


the Accounting Profession. 


Write for information which will tell you how you 
may Obtain. this training in your spare time and 
receive personal coaching by a professional account- 
ant in your city. 


AMERICAN EXTENSION INSTITUTE 
Dept. ITM 112 E. 19th St., New York 
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Advisory Committee, “that while a degree of simplifi- 
cation is possible, a simple income tax for complex 
business is not.” 
Revision of Law Should Be Deliberate 

A question arises as to whether the whole law ought 
to be re-written. I am inclined to think it should be, 
but the Ways and Means Committee did not attempt 
it. Lack of time, if nothing else, prevented this being 
done. It is a tremendous task, and there is a possibility 
that when it is finished, the changes will bring trouble 
and difficulty to some who have made themselves fa- 
miliar with the provisions of the present law and do 
not like to be compelled to give time and study to a revi- 
sion, no matter how much the former law is improved 
thereby. We have had an example of this in the crit- 
icisms on the rearrangement of the law made by the bill 
just passed by the House. This rearrangement was ap- 
proved by the Advisory Committee and, in my opinion, 
will meet with general approval by the Bar as soon as 
its plan is fully understood. There is another matter 
which should be taken into consideration in this con- 
nection. It happens that some of the provisions of 
the present law which have been the most poorly 
worded have, for that very reason, been taken to the 
courts for construction and their meaning absolutely 
settled. No matter how: clearly the new provisions 
may be drawn, at least in the opinion of those who 
prepare them, some of them will be attacked in the 
courts. Consequently, there are those who will argue 
that it is better to take the language as it stands than 
to re-draft it and have it sent once more to the courts. 
In my opinion, if the whole income tax is re-written, 
the language ought to be put before the public for at 
least a year before being enacted into law, in order 
that any just criticism of its form may be fully con- 
sidered. 


Amendments of Treasury Regulations 





REASURY Decision 4118', amended Article II of 

Regulations 70, applicable to the Federal Estate 
Tax, by adding at the end of the third paragraph of 
Article II the following new sentence: 

In case the decedent was a non-resident alien not engaged 
in business in the United States, bonds, notes, and certifi- 
cates of indebtedness of the United States, and bonds of 
the War Finance Corporation, beneficially owned by such 
alien, should not be included. 


1VII—2, p. 11. Approved Jan. 5, 1928. 


For the advanced accountant wishing to prepare for the state 
Cc. A. examinations or for the examinations given by the 
American Institute of Accountants, La Salle offers a very. com- 
plete Coaching course covering these ten main divisions: 


Financial Statements Receivership and Bankruptcy 
Partnership Accounts Consolidations, Mergers and 
Corporation Accounts Holding Companies 
Manufacturing Cost Accounts Mathematics of Accounting 
Analysis of Financial State- Unclassified Subjects 

ments Specialized Accounting Practice 
This course has been especially designed to teach the applicant 
the principles and practice necessary for successfully passing the 
examinations in accounting, auditing and business law. 


For full information write 


LA SALLE EXTENSION UNIVERSITY 
Dept. H-108, Chicago, I 
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McMILLAN MINUTE BOOKS 


The MeM Type of Book is the original book used for typewriting 
records. 


It has the appearance of a bound book, but the sheets may be 
removed for typewriting and returned to the book. 

It has been made for more than a quarter of a century and is 
the pioneer. 


It is used by Corporations, Federal Courts, State Courts, County 
and Municipal Courts, etc., for official records. Its legality is 
established. 


Two Types of Minute Books Are Made: 


Those with plain sheets and those having a “McM” watermark 
in each sheet and a special signature on each sheet of a book 
which is never duplicated in another book or on another sheet. 


These “McM” sheets are guarded against duplication as bonds 
or stock certificates. 















In One Recent Transaction More Than 
ONE MILLION DOLLARS 
Was Saved by These Safeguard “McM” Sheets 


MINUTE BOOKS ARE MADE IN EIGHT STYLES OF 
BINDINGS AND PRICED VARIOUSLY 


Ask Your Dealer for the McMillan Book 
IF HE TRIES TO SUBSTITUTE WRITE TO 


McMILLAN BOOK COMPANY 


SYRACUSE, N. Y. 
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Federal Tax Work—Whose Job Is It? 
(Continued from page 53) 
Comparative Advantages of Court of Claims and 
District Courts 

Something might properly in this connection be said 
as to the comparative advantages—where suit in the 
courts becomes necessary—of proceeding in the Court 
of Claims or in the appropriate district court. 

Suit in a district court has the possible advantage 
that the taxpayer may proceed in a court near home, 
where his regular attorneys may be employed and where 
his books and other records will be most readily avail- 
able. Such a course has the disadvantage at the same 
time of being removed from Washington, where con- 
tact with the general counsel of the Internal Revenue 
Bureau is most feasible and where compromise or set- 
tlement out of court for such a reason might the more 
readily be effected. It has the further disadvantage 
that costs in the district courts are assessed and must 
be paid as they accrue. It is possibly a further dis- 
advantage that district judges are not so accustomed 
to handling suits against the United States as judges 
of the Court of Claims. 

The Court of Claims on the contrary is a court 
organized exclusively for the handling of suits against 
the United States. It hears no other kinds of suits. 
It is accustomed to rendering judgments against the 
United States where the facts and the law warrant. 
It is located in Washington. Evidence in cases before 
this court is taken wherever most convenient to the 
claimant so that the fact that the court is located in 
Washington really entails no inconvenience or extra 
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expense to the claimant. There are no court costs in- 
volved in a suit in this court except where the plaintiff 
loses, in which case he is assessed with the cost, if any, 
of printing the record. A suit in this court has the 
advantage of being under the immediate and watchful 
eye of the general counsel of the office of the Com- 
missioner of Internal Revenue, and of the suits filed 
here the great majority are settled by compromise out 
of court and dismissed in accordance with a stipulation 
of the parties. 

The Court of Claims has been quite liberal in its 
construction of the provisions of the various revenue 
laws and has rendered a large number of judgments 
against the United States in tax cases. An increasingly 
large number of cases is being filed in the court from 
year to year and the time of the court is more and more 
being taken up with the trial of these cases, so that it 
is becoming more and more expert in the handling 
thereof. Other things being equal the Court of Claims 
would seem to be the best tribunal in which to present 
cases that may properly be filed in some court. Of the 
cases before the court last year, 17 major cases were 
allowed, 10 were disallowed, 47 were dismissed, mostly 
on stipulation of the parties as a result of settlement 
made out of court with counsel representing the United 
States. Many of the larger cases are but now about 
ready for trial and disposition, and the record of the 
court for the current year will doubtless show a much 
larger number of tax cases disposed of. 


(Further discussion of the main theme of this article 
from either the accountant’s or lawyer's point of view ts 


invited.—Editor.) 


ACCOUNTANCY 


UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 


tical complete training in Accountancy as is given in day and evening classes of the greatest 
Universities. 


This Complete Accounting course has been very successfully used by a number of leading 


Universities for many years. 


It is the result of a great many years of practical experience, 


and of study and research work of the country’s leading Certified Public Accountants. 


Our plan of supplying instruction applicable for prac- 


tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 


Our complete accounting course, covering all branches 


of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 


In the event that a graduate taking the C. P. A. exami- 


nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 


Certified Public Accountants only. Many o 
features go further to make our course and service 
most exceptional and successful. 


All coaching is done, and all papers are Fear oy 
er speci 


Fill out blank below for complete information regarding our 


very unique plan and service. 


National Institute of Accountancy, Inc. 
Institute Building 
4753 South Parkway, Chicago 
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You can now have a permanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


This specially constructed cabinet is the result of a survey made among tax practitioners. 


These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. 


Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany 
finished. 
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So certain are we that you wish to own this cabinet that we have manufactured a large 
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Allowances for Depletion of Oil Properties 


Under the Revenue Acts 
(Continued from page 57) 

cent date the Supreme Cotrrt of the United States has 
said that “Congress doubtless intended that the deduc- 
tion to be made from the original cost should be the 

te amount which the taxpayer was entitled to 
deduct in the several years.” Undoubtedly this will 
open the door for many refunds. 

Beginning with the 1918 Act, the surtax on the profit 
from the sale of any property, the principal value of 
which had been demonstrated by exploring and discov- 
ering undeveloped claims, is limited to Twenty Per Cent 
of the selling price. This limitation was retained until 
the beginning of the calendar year 1922, when it was 
reduced to 16 per cent, and the same 16 per cent limita- 
tion was re-enacted by the Revenue Act of 1926. 

Under the prior regulations depletion sustained upon 
appreciation due to discovery revaluation was never 
considered when determining the gain or loss from the 
sale of oil properties. It is also true that the excess of 
depletion sustained upon 2714 per cent provision of the 
1926 Act, over cost or March 1, 1913, value, is to be 
excluded from the computation of profit or loss from 
such sales—See Section 202 (b) (2) of the 1926 Act. 

Taxable Status of Dividends 

The taxation of dividends is a complicated task. In 
the first place dividends come into the hands of stock- 
holders with a part of the tax obligation already paid 
by the Corporation. Difficulties arise as to whether 
a dividend is paid from surplus accumulated before or 
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after March 1, 1913, and whether a distribution is a 
partial or complete liquidation, i.e., pair from capital. 

During the earlier period of income taxation it was 
assumed that cash dividends paid out of surplus ac- 
cumulated prior to March 1, 1913, or out of increase 
in value of property prior thereto, were exempt from 
taxation, but under the 1913 law the Supreme Court 
held that cash dividends, even though admittedly out 
of surplus accrued prior to March 1, 1913, are taxable. 
The decision would seem to be controlling so far as 
cash dividends paid prior to December 31, 1915, are 
concerned, for the 1916 law made it clear that divi- 
dends from earnings accumulated prior to March 1, 
1913, were exempt from all income tax. Although 
during 1916 and 1917, up to August 6, a Board of 
Directors could specify the particular earnings from 
which dividends are paid, and if the Directors speci- 
fically declared dividends payable out of an existing 
March 1, 1913, surplus, such dividends were non-tax- 
able. 

August 6, 1917, was the date on which the Senate 
Finance Committee reported the 1917 Revenue Bill as 
amended to the Senate. From this date henceforth the 
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Treasury Department has required that dividends be 
deemed to be payable from the most recently accumu- 
lated surplus, and when so paid are taxable, except, of 
course, that dividends from surplus accrued prior to 
March 1, 1913, are exempt from taxation. 

In addition to the ordinary surplus accounts, there 
are in the oil industry certain other accounts which it 
may be necessary to consider when determining the 


' taxable satus of dividends. Such accounts are “Re- 


serves for Depletion on Discovery Appreciation”, “Re- 
serves for Depletion on March 1, 1913, Appreciation”, 
“Reserves for Depletion on Cost”, and Capital Surplus 
Paid in. After the exhaustion of surplus earned after 
and before March 1, 1913, dividends are deemed to 


be paid next in order from: Discovery Appreciation, 


Appreciation Accrued Prior to March 1, 1913, Deple- 
tion Reserve based on Cost, and last from Capital Sur- 
plus Paid In. The distribution of dividends from Dis- 
covery Appreciation is taxable, but dividends paid 
from the three last named sources are non-taxable. 
With reference to dividends paid from the three 
“reserve” accounts (above), it is assumed that the 
contra debits have found their way to the corporation’s 
profit and loss accounts; otherwise, the procedure is 
simplified by charging the depletion sustained on “Dis- 
covery Appreciation” and “March 1, 1913, Apprecia- 


tion” to the two accounts “Surplus from Apprecia- 
tion”. 


Millions Lost Through Inadequate Tax 
Payments 
(Continued from page 51) 
should bear interest at the rate of 6 per cent from the 
date the tax should have been paid on the original re- 
turn. The result is unfortunate, but the clear statement 
of the law must prevail. Very few cases, however, will 
fall in this class. On the other hand, if additional taxes 
for any of the years 1916 to 1920, inclusive, were 


| assessed after June 3, 1924, but were not paid before 


the passage of the 1926 law, interest would be com- 
puted, not from February 26, 1926, but from the date 
of the first notice and demand. Congress intended’ in 
this class of cases to start interest at February 26, 1926. 

These two classes of cases would be controlled by 
the last sentence of Section 283 (h) which states: 

The interest provided in this subdivision shall be included 
only in cases where no other interest for the same period is 
provided by law. 

In other words, interest in these cases would be com- 
puted under the provisions of the particular law under 
which the additional tax arises. 

A recent letter from one of the collectors addressed 

to a taxpayer shows that the Commissioner does not 
agree with this construction of Section 283 (h). This 
letter reads in part as follows: 
_ This office is in receipt of an opinion from the Commissioner 
in which he states that Section 283 (h) of the Revenue Act 
of 1926 is not applicable for the reason that that Section of the 
Act states that the interest provided in Subdivision H shall be 
included only in cases where no other interest for the same 
period is provided by law. 

The Treasury has served notice upon taxpayers that 
it does not intend to compute interest under Section 283 
(h). It therefore behooves taxpayers to take steps to 
protect their rights. 
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Business Books 
The Road to Plenty, by William Trufant Foster and Waddill 
Catchings, pp. 231, $2.00. Houghton Mifflin Company. (The 
ninth of a series of publications of the Pollak Foundation for 
Economic Research. ) 


This book is a new departure in economic literature. By 
means of fascinating dialogue the authors have succeeded in 
creating such dramatic interest that one is almost unaware of 
being led into consideration of the profoundly serious problem 
of why it is that business depression is brought on periodically 
and‘ industry slows down because of “overproduction,’ when 
millions of people, even during normal times, are suffering from 
“underconsumption.’”! 

The reader is given in palatable form the gist of three pre- 
ceding books—Money; Profits; and Business Without a Buyer— 
which laid the foundation for presentation of what seems to 
be a sound plan for keeping business on a more even keel and 
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possibly for bettering the condition of the millions of wage 
earners with incomes insufficient to properly maintain their 
families. 


Messrs. Foster and Catchings are developing a new economics, 
which without reserve is challenging the doctrines of the ortho- 
dox school. Those who have unreservedly accepted the tenets 
of Adam Smith, John Stuart Mill and their disciples may be 
somewhat jarred by such opinions as the following to which the 
“Business Man” (the character who reflects the authors’ ideas) 
gives expression: 

“* * * Thus the orthodox economists, led by Adam Smith 
and John Stuart Mill, blinded by their own errors, intolerant 
of all opposing views, as hide-bound in their own field as their 
forefathers were in religion, forced upon the world a system 
of economics which, as far as it could, condemned man to in- 
tolerably slow progress; a system which is largely responsible 
for much, though by no means all, of the anxiety and suffering 
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which our Little Gray Man has so much at heart—which we 
should all have painfully at heart, were it not for the fact 
that this very system of economics makes complacent hopeless- 
ness the mark of the educated man.” 

The plan suggested for ameliorating the periodic breakdown 
of the economic system commands serious consideration by our 
business leaders and statesmen. The Road to Plenty is an im- 
portant book that every well-informed business or professional 


1The topic is especially pertinent at the present time when, as 
the authors estimate, three million workers in this country are 
without steady jobs. Just how serious the unemployment situa- 
tion is there is no means of determining. This is the.only gov- 
ernment in the civilized world which shows so little interest in 
the welfare of its industrial workers that it does not provide 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


HE purpose of this book is FIRST, to point out funda- 

mental differences between methods of avoiding or 

reducing taxes which may safely be regarded as ef- 
fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax yea 
tems, State and Federal, showing requirements for 
Assessments, Returns, Rates, Exemptions, Deductions, 
Collections, Penalties, ete. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 











tax problems for years. His great accumulation of legal 
Fa Bs eens information on this topic is now offered the 
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